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ALL THE BEST ENGLISH CASES IN FULL 
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EACH GENERAL TOPIC OF LAW is logrically laid out into its natural 
sub-divisions, and under eacli sub-division come 



PLAN 



1. — A ** Rule of Liaw," or clear general statement of the principles involved. 
2. — Older or ** Leading Case " in full, to which the principles can be traced. 
3. — Later Cases modifying or qualifying the principle. 
4.— The latest or "KuUng Case" in full, as now followed by the Courts. 
5. — Full flnglish Notes, referring to and abstracting all other significant English cases 

on the toin(^, not deemed worthy to be reprinted in full. 
G. — Full American Notes, showing accord or divergence of our law, citing American 
cases and connecting the English cases with our own lines of decisions. 
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The American Notes are by Ikvinc^ Bkowne and Hon. Leoxaki) 
A. JoxKs, while tlie English Notes and Cases are prepared by Koukut 
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Treatment of Topic "Wills" in English Ruling Cases. 

The Topic ** WILLS** shows briefly the application of foregoing **Plan" with its 

** Suif-divisions," ** Rules of Law," ** Cases," "Notes," etc. 

WILLS. 

See a lso Acceleration — Administration — Ambiguity — Annuity — Conflict of Laws — Estate — Executor — Interpretation — Perpetuities 

— Power — Real Estate — Repugnancy — Settled Land Acta — Settlement — Tenant for Life. 



Sec. I. — Various General Rules, 
" II. — Gifts vested or Contingent. 
" III. — Conditions. 



Sec. IV. — Limitations of Estates, 
\.-^ Gifts Over. 
VI. — Charges. 






SEC. I - Various Gaural Rules ^ ^^^^ i—ALLEN 7's. MADDOCK (l i Moores P. C. C. 427-462). 

\[/n tended IV til — Unattested Paper — Incorporation m Attested Codial.'\ 

O T IT 'p^ An unattested or imperfectly attested paper may be incorporated In a will by 

reference if the terms of the will, attested (if necessary) by surrounding circum- 
stances, are sufficient to Identify the paper, and to show intention of giving effect to It. 

[Followed by four pages of Notes, reporting or citing 5 English and 60 AmertOUl Cases.] 

Ten additional «• Ruling Cases ** follow (as noted below), similarly treated, giving thirty-three 
pages of Notes, and reporting or citing 65 English and 335 American Cases. 

Case 7. — Wilkinson v. Adam. 

8. — Dundee ( Magistrates, &c., of) v. Morris. 
9. — Elliott i-. Davenport. 
10. — Sibley r. Cook. 
" II. — Cooper i\ Co(iPER. 

[ Will — Construction^ — Estate — Absolute interest — Family — Legacy -- Afisi/escri/>tiofi 0/ Legatee — Particular Pur/ose 
— Annuity to Wife — Invalid Marriage — Illegitimate Child — Child existing and re fluted as Child — Charity — Death 
of Legatee— Lapse — Words of Inheritance — Election — Arises at Testator s Death— Married Women —Next 0/ Kin. 



Case 2. — Doe D. Evans v. Evans. 
" 3. — Lam BE V. Eames. 
4. — Ken NELL V. Abbott. 

5.— In re Hoddington. Boddington r. Clariat. 
6.— Cartwri<;ht v. Vawdrv. 
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SEC. II. — Gifts Vested or Contingent. 
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CASE 12.— BORASTON'S CASE (3 Co. Rep. I9a-2ib). 

» i3.__Doe D. WHEEDON v. LEA (3 Term Rep. 41-44). 
[Devise — Till attaining Certain Age — Remainder — Vesting.'] 



r> T JT 'p^ Where testator devises real estate to A until time when B attains a certain age, 

and from that time to B In fee, the fee in remainder Is at once vested In B, although 
he may never attain the prescribed age. 

[Followed by five pages of Notes, reporting or citing 9 Enirll*h and 62 American CaMS.] 

r Two additional •• Ruling Ca^es '* follow (as noted below) similarly treated with eight pages of 
' Notes, and reporting or citing 1 1 English and 124 American Cases. 

Case 14. — Skkv v. Barnes. | Case 15. — Festing v. Allen. 

[ Vested Rex'ision — Subsequent Gift Over — No divesting -without clear words — Gift to a Class— Contingency — Vesting.] 



Lack of space prevents here other than the briefest sum- 
mary of Sections III., IV., V., VL, as similarly treated. 



SEC. III. — Conditions. 

'* IV. — Limitations of Estate. 



SEC. V. — Gifts Over. 
'♦ \'I. — Charge's. 



[Cases 16 to 37. covering Gift on Condition — Repugnancy — Void Condition — Impossibility — Restraint 
on Marriai^e — Valid Condition — De^'ise — Quasi E! state Tail — Estate for Life — Issue — Context imply- 
ing use or words of Purchase — Estate l>y Itnplication — Gift Ch'er — Rule in Wildes Case — ^r., <^r.] 
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AT the request of the editor of The 
Green Bag the present writer has ex- 
amined the printed edition of the record^ 
of the recent Court of Inquiry before which 
Rear- Admiral Schley appeared as applicant 
for an investigation of his conduct as Com- 
modore in the Santiago campaign, in order 
to give, as nearly without bias as one can 
after a court's report, a view, not of the evi- 
dence or of the proof, but of the proceed- 
ings of that court as a military instrument 
in the light of old and new precedents and 
of authoritative treatises upon military law 
in England and the United States. Principles 

' Record of the Proceedings of a Coart of Inquiry 
convened at the Navy Yard, Washington, by virtue of a 
precept signed by the Hon. John D. Long, Secretary of 
the Navy, in accordance with the request of Rear- Admiral 
W. S. Schley, for the purpose of investigating his conduct 
during the war with Spain. See note at end for specifi- 
tions, opinions, recommendations, and decisions before 
and after appeal. 



underlying the decisions of the Secretary 
of the Navy and of the President of the 
United States concerning those proceedings 
have also been studied in order to understand 
the legal side of our military system. 

The sagacious warning has not been for- 
gotten which was given by VVilles, J., in an 
old case, that ** Military matters between 
military men are for military tribunals to 
determine.'"^ 

Yet there is a liberal side to every profes- 
sion, and since the navy is so cosmopolitan, 
and members of the bar are trained to endure 
contradiction, it seems not impossible that 
professional points in a case in which both 
professions were engaged may be discussed 
with mutual interest. 

It is intended to consider this case with- 

* Dawkins v. Lord Kokeby, 4 ; Foster and Finlason, 
806 (837). 
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out reference to any popular or professional 

discussion about the glory won or deserved 
by any person. A legal view of glory might 
not be interesting. For present purposes 
it is sufficient to cite the scriptural text, 
**One star differeth from another star in 
glory." Glory may or may not be sup- 
ported by reason. It springs from uncon- 
trollable emotions when given by a people. 
When it is denied by professional critics no 
volunteers are needed to play the parts of 
the Furies. This case has so many interest- 
ing features that it may be seen more clearly 
when a selection is made. 

CONFLICTING PRINCIPLES NECES- 
SITATE POLITICAL POLICY. 

Legal principles, military customs, and 
political policy are necessary to explain its 
beginning, the court's method of examina- 
tion, its findings of facts and of opinion, and 
its recommendation. Those same lights also 
are required to test the substance and form 
of the dissent by the eminent president of 
that distinguished court. 

No statesman can forget, and no citizen, 
whatever his party maybe, should ignore the 
fundamental political necessity that any ad- 
ministration worthy of the name must have a 
policy not merely for its own standing, but 
also, and chiefly, because it should stand as it 
deems best for the good of the nation. The 
President of the United States as Com- 
mander-in-Chief of all its forces, is rightly 
guided, not merely by military law, and by 
Ipgal considerations in such command, but 
also and principally by his comprehensive 
knowledge of the whole existing state of the 
nation and all its interests. Of this vast sys- 
tem he alone is the centre, and he alone may 
be fully and correctly informed. At all 
events the awful responsibilities of its execu- 
tive management rest upon him. The mem- 



bers of his cabinet, as heads of their depart- 
ments, share to a formidable degree the 
burden of his appointments, his dismissals, 
his toleration, his control. 

In time of war, no fire of any enemy 
is hotter, on any field or any sea, than the 
partisan lightning aimed at the President. 
When a national force suffers a defeat, even 
so-called friends of the administration join 
in an explosion of national abuse. 

Then the unwritten lawlessness of human 
nature demands a scapegoat. The admin- 
istration, if it would not be punished itself, 
must punish justly or unjustly. This germ 
of anarchy is a disease of every govern- 
ment. Our own country, England, present 
and past, the continental nations, the East, 
and the peoples of remote antiquity, furnish 
no exception to the terrible rule. 

But after a national victory even the 
larger part of a nation endures tolerance 
with complacency, and even if public ser- 
vants may have been faulty their chief some- 
times finds it for the public welfare to let by- 
gones be bygones. Provided that a country 
is substantially well governed, it adds to the 
healthy life of its people not to check their 
natural enthusiasm. Their feelings being 
unmeasured, they are happier when their 
occasional praise of their public servants 
bears some proportion to their more con- 
stant blame. 

If the findings of the recent Court of In- 
quiry are correct, and the late President Mc- 
Kinley knew and thought substantially what 
these three experienced judges have re- 
ported as facts, it is not improbable that he, 
with the unusual adaptibility which char- 
acterized his mind and affected his policy, 
may have preferred not to inquire what 
might have been the results, or what were 
the military faults of any officer's acts or 
omissions before the victory in which such 
officer risked his life and won the applause 
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of millions of his countrymen. This view 
is according to the suggestion of the present 
President of the United States in his mem- 
orandum on the appeal. 

But the last forty years have reminded us 
that even accommodating heroes cannot live 
upon victory alone ; they desire promotion 
and other rewards more substantial than 
those of record and office. Thus by natural 
choice or the encouraging pressure of ardent 
friends, they permit their reputation as 
heroes to be used in competition for some 
other kind of success. Then they have to 
reckon not only with the multitude, but also 
with professional critics. As has happened 
after many wars in many places, the soldier 
or the sailor who is warmly greeted by the 
multitude may find the cold shoulder of his 
profession turned towards him. 

Every profession has a long memory, and 
though it can remain long silent, it is unut- 
terably dangerous. If its feelings high or 
low are sooner or later aroused, they are sure 
to make themselves felt with precision and 
rapidity. Even men of high professional 
character join, for the good of their profes- 
sion, with men who consciously or uncon- 
sciously cherish a jealousy which feeds the 
small malice charged by Lord Bacon to 
small politicians. 

When the heroes in their lifetime enter 
that tpniple of ambition which is called his- 
tory by those who write it, and by those 
whose statues are on its altars, they learn too 
late the fate of some of those whose remains 
are in its crypts. 

A historian of the past may disavow, as 
Hume disavowed, any spirit of faction, but 
he may lack the art of veiling the feelings of 
the present. The first of Mr. Blaine's two 
large volumes, entitled, " Twenty Years of 
Congress," was a brilliant party pamph- 
let ; the second was a debit and credit ac- 
count with his political friends and enemies. 



Many a warrior would rather be shot at by 
guns than attacked by a " history," and it 
may be said to require almost a taste for 
martyrdom to volunteer an attack upon a 
historian. Yet the bitter must be taken 
with the sweet. Even fame has its shadow. 
Glory may be but the silver lining of a storm 
cloud. After Santiago and victory come 
historians with ambitious stories, and the 
puzzled hero, instead of meeting a writer by 
writing, is driven by the supposed demand 
of his own honor, or the agitation of his sen- 
sitive friends, to invite the risk of a formal 
examination. 

Thus prudence may be worn out, and 
imagination dictates that the only course left 
for self-respect or for friendship is to ask a 
patient administration which had closed the 
gates of a war, to open those of a court of 
inquiry. 

It is a new prop to the growing vanity of 
authors, when a veteran officer, with a com- 
mission of rear-admiral granted because of 
his part in a memorable victory, finds it ap- 
parently expedient for his reputation or ambi- 
tion to complain to the Navy Department of 
a book. One is tempted to ask, cannot one 
book safely be left to be balanced by other 
books.^ No one, however, can be surprised 
that Rear-Admiral Schley did not wish to 
have midshipmen taught by a text-book that 
he had been a timid cortimodore. It would 

' Readers \vho like to read more than one side in the 
discussion of the facts which is not entered into here are 
referred to Mahan*s ** Lessons of the War with Spain '* 
criticising Schley's campaign, and to an article on the 
Schley Court of Inquiry in the National Review of Lon- 
don, for January, 1902, by H. W. Wilson, author of a 
part of "The Royal Navy," of which book Colonel 
Theodore Roosevelt is author of another part. Mr. 
Wibon is also author of ** Ironclads in Action." In his 
article, published since the court's report, he criticises 
Schley, but gives him credit for personal courage, and 
says with regard to the ** loop " — " the turn is perfectly 
defensible," and states his reasons : he also gives Sampson 
credit for his plans. 

Now that the record is being studied and the merely 
personal controversy wanes, the peripanent military 
problems may be expected to be discussed from time to 
time as other historical matters are. 
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seem to have required more courage in him 
than judgment in his friends, to invite the 
danger of being made an object-lesson on 
other points by some of his own subordinates. 

He had taken his part in a victory, and a 
large part of the people had made up their 
minds at the moment, as they usually do, 
and had greeted the names and the persons 
of every one concerned in the fight with pa- 
triotic enthusiasm and personal admiration. 
No technical question of command troubled 
the admirers of any officer. Nor was the 
popular fund of glory less for any other, be- 
cause poured out so generously for this one. 
Each officer was praised for what was 
thought praiseworthy in what he did. 
There has never been any want of popular 
glory for any man in or near that fight. 
Whether a sailor's cap bears the word ** New 
York," " Brooklyn," '* Oregon," or "Reso- 
lute," it brings him honor. 

The burning questions have been those 
of official and professional rewards. These 
have to be fought out in naval and political 
discussions, which it is not the purpose here 
to enter. These preliminary remarks are 
intended to approximate a proper perspective 
within which to look at the court of inquiry 
as a formal incident among many unregu- 
lated results of the tumult of war. 

Strictly speaking, the court of inquiry was 
asked for, was granted, was conducted, was 
concluded and approved, with reference 
solely to the conduct of Commodore Schley. 
It is true that his counsel, in the preliminary 
examination as to whether Rcar-Admiral 
Howison was qualified to serve as a member 
of the court, referred to that officer's opinions 
concerning the position of Admiral Samp- 
son in the fight ; but neither in the course of 
the inquiry did the Court admit, nor in the 
final arguments did any counsel attempt, the 
suggestion that Admiral Sampson was a 
party to the investigation. 



Military law leaves so much to the discre- 
tion, even, of its courts, and those courts, 
being appointed for special occasions, dif- 
fer so much in personal and other circum- 
stances, that in order to understand the 
opinion of a military court it is necessary 
to remember that the first principle in mili- 
tary law is obedience to superiors and not 
individual liberty. The Judge Advocate 
stands in confidential relations to the court 
as adviser, but the members of the court are 
not bound to follow his advice. Whatever 
the precept orders the court to do, it must do, 
whether the rules or. principles governing 
civil courts of common law and of equity 
have to be regarded or disregarded in doing 
it. 

COURTS OF INQUIRY AS AIDS TO A 

GOVERNMENT. 

War is said to silence laws, but lawyers 
and warriors work tolerably well together, 
when the warriors listen to argument and 
the lawyers recognize military rules. The 
lawyers' ability to marshal .facts, to distin- 
guish points, and to bring out of witnesses 
what they know upon the points at issue, 
without all their beliefs and impressions and 
prejudices, aid the military desire for clear- 
ness and despatch ; the military habit of deci- 
sion and command hastens the judgment 
which the legal spirit prays for yet dreads. 
The Code Napoleon is a striking instance of 
such successful collaboration.^ The great sol- 
dier who lent his name to that enduring system 
read the books which his lawyers advised, 
sat with them at their work, joined in their 
discussions, submitted to instruction ; but, 
being thus informed, kept control, and when 
undue argument threatened despatch, he 
stopped them, decided the point at issue, and 
ordered the next business to be taken up. 

'"The Consulate and Empire of Napoleon," by 
Thiers. 



A Legal View of the Schley Inquiry. 



103 



Courts of inquiry are as well adapted to 
■ their purpose in principle and practice, es- 
pecially now in the United States, as any 
human institution adapted to practical ends. 
But one reason why they stand so high is 
that they are advisory rather than executive. 



and the Commanders-in-Chief of our army 
and navy, have of course long recognized the 
need of the information which courts of in- 
quiry are intended to furnish. 

The art of government is of longer life 
than any form of government. Its familiar 
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Advice, clear and steady as it may be, may be 
qualified and may temper its truth with both 
justice and mercy, even when nothing but 
punishment in some form, direct or indirect, 
can be the course of the executive officer to 
whom such advice is given at his own re- 
quest and order. The Commanders-in-Chief 
of the army and navy of the British Empire, 



knowledge and practical experience of the 
hourly passions and habits of all classes of 
men are deeper than any written law. A 
scholar may know the law, but a ruler must 
know men. He who would direct the storm 
must ride the whirlwind. The soldier's range 
of power is happily narrower than that of 
the statesman, but within the military field a 
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competent officer of the army or of the navy 
must be able to make his coipmands obeyed. 
This is even more fully the case in the United 
States than in older countries ; because here 
an official superior must sooner or later 
prove his personal wortli, if he would con- 
trol his subordinates as he should. 

It is startling, not only to one who is fond 
of ease and to one who is used to shrugging 
his shoulders at counsels of perfection, but 
even to onis who is accustomed to legal 
standards of reasonable performance, to 
learn that in the army and the navy one 
must ** do his utmost" against the enemy, 
and whatever he omits of that is at his peril. 
In military law, as at common law, these 
standards are external.^ Yet such a stan- 
dard cannot be enforced with the permanent 
success that reason demands unless the 
persons in chief authority are thoroughly 
informed even to the extent of minute 
details. Critical events happen when many 
a man of ordinarily good sense is so 
absorbed by action in one direction, or 

' Compare the Judge Advocate's argument, page 1819 
of the Record, where he says, '* This was not an error of 
judgment; it was an error of conduct,*' with Mahan's 
"Types of Naval Officers," Hawke, p. 94, and with 
Holmes's "Common Law," pp. 107-128. Captain 
Mahan's recent writings concerning distinctions between 
"errors of judgment" and "errors of conduct" have 
been criticised by Mr. Park Benjamin in an article en- 
titled " A Casuistry in Legal Ethics " in The Indepen- 
dent for December 26, 1901. Captain Mahan's views 
perhaps are not intended to be expressed with the ful- 
ness and precision of legal terms, but hU words seem to 
be in accordance with the legal doctrine that w^hen a 
recognized standard of conduct is established, then judg- 
ment is either irrelevant or, at least, is not to control the 
question of the liability of the person responsible for the 
conduct. The difficulties of recognizing; and establishing 
a standard of conduct and the diifficulties of applying it 
are pointed out in Holmes's " Common Law" above re- 
ferred to. To say that in ordinary life the standard of 
negligence, for instance, is external, means that one who 
is accused of negligence must be judged by what is to be 
taken as the conduct of the average prudent man. This 
is not what the accuser or the accused thinks or does, 
nor is it what the judge or jury as such may think or do. 
It is what the average prudent man is to be supposed to 
do. As experience -Caches juries and judges what the 
average prudent man is — for he exists only as a doc- 
trine — the law is enriched by such teaching being taken 
as their guide in determining what is negligent in a de- 
fendant or plaintiff and what is not. When the plaintiff 
or defendant in his own judgment has practised due care 



anxiety in another, that his head is lost to 
all but his own immediate task or burden. 
Hence it is difficult to learn all the control- 
ling facts of most important movements, even 
from responsible experts who were on the 
very spot. Wherefore the head of an admin- 
istrative department needs a ready means 
of trustworthy search, not by spies as against 
an enemy of the country, but such as broth- 
ers in arms can afford concerning one whose 
training is their life, whose honor is their ' 
glory, and whose shame would be theif sor- 
row. Such inquirers are worthy of confi- . 
dence when they are wisely chosen, and are 
subject to be fearlessly challenged by those 
whose conduct may be in question. 

In the armies and navies of the United 
States and of England, {he court of inquiry 
has been long held in honor, and has served 
those human needs of knowing all and of 
learning whether all should be pardoned or 
not In this country the system for such a 
court is now more highly developed in de- 
tail than it used to be ; but the principle re- 
he is often surprised to find that he has been negligent 
according to that doctrine which is external to him as 
well as to the other party and to the judge and jury. 
The surprise is frequently shared by all of them because of 
some peculiar circumstances which have not before been 
considered by them under the test of what the imaginary 
legal average prudent man would do if he were in the 
place of one or the other party. 

To apply this to military law would be to say that the 
conduct of an officer in a campaign is to be tested not by 
his own judgment of his duty but by .what the average 
brave and competent officer of his rank, station and com- 
mand is to be assumed to do as " his utmost." Captain 
Mahan's histories show that this standard changes with 
the character of nations. If his own appreciation of past 
standards has developed in view of such practical re- 
s]K>nsibilities as those of the recent war with Spain, his 
latest opinions become thereby even more interesting 
whatever differences there may be among his many 
readers. One of the difficulties of a public discussion is 
that while some professional critics are applying an ex- 
ternal standard to an officer's conduct, other critics are 
applying many internal standards to the officer's judg- 
ment. Mr. Benjamin suggests that if the standard is ex- 
ternal " the law of 'his utmost * is in fact the law of the 
utmost." See the article entitled " The Naval Law of 
his Utmost" by Park Benjamin in "The Independent" 
for January 16, 1902; also compare Mahan's "Types of 
Naval Officers " with his " Influence of Sea Power upon 
the French Revolution and Empire " on Admirals Mann 
and Byiig, and his " Influence of Sea Power upon His- 
tory " on Admirals Byng and Matthews. 
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mains, that a court of inquiry is not strictly 
a court as a court-martial is a court, or as 
a civil court is a court. There is no mere 
formal issue before it, no one is arraigned 
there, there is no plea, there is no verdict of 
guilty or of not guilty, there is no sentence 
to punishment. *' Its proceedings are not a 
N^ trial, nor is its opinion a judgment."^ Its 
members are sworn simply to examine and 
report as ordered. 

Yet a commander has sometimes acted 
upon its report as a final ground of punish- 
ment. It was a court of inquiry that ex- 
amined Major Andr6, and reported the 
facts, with its opinion that he ought to be 
considered as a spy. At the end of its 
proceedings " he was remanded into cus- 
tody."^ He was hanged a few days after- 
wards. This was an exception. 

This court remains a board of a higher 
sort, rather than a court; consequently its 
scope may be more comprehensive and its 
proceedings freer than those of a court for 
trials, whether in civil or military law. Being 
of a less technical character, it is more open 
to considerations of fairness and honor than 
courts which are legally bound by rules that 
may exclude evidence upon that aspect 
of a matter. 

Its findings have been said not to be 
evidence before a court-martial, and to be 
powerless to influence a court-martial legally 
or officially.^ There is now a provision 
concerning admitting its ** proceedings." 

The Supreme Court of the United States 
has said that a report of a military court of 
inquiry could not be pleaded in bar to an 
indictment for murder before a civil court,* 
but that weight should be given to its find- 
ing as the expression of the opinion of the 
military court. Its proceedings are not 

' WInthrop's *♦ Military Law," ch. 24. 

• Winthrop. ch. 24. 

^ Winthrop, ch. 24. 

*U. S. V. Clark, 31 Federal Reports, 710 (715). 



imperilled by such errors as might affect 
the legal validity of the record of a court- 
martial.^ Even if it does not fully comply with 
the order appointing it, the very imperfec- 
tions of its report may serve to enable the ap- 
pointing power to amend and improve its own 
order by a more specific precept, and thus to 
acquire more valuable or fuller information 
than might otherwise have been obtained. 

Not only can one party to a difficulty 
apply for a court of inquiry, but two officers 
have been known to invoke such aid 
towards arbitration between them.^ 

But with all its elasticity, it must stick to 
the matter and to the purpose which it is 
not only appointed but ordered to report 
upon." For a departure, it might be cen- 
sured by the authority it is created to serve. 
Nevertheless, its honest opinion is its own, 
and its expression of such opinion is free, 
provided its language and manner are tem- 
perate and proper.^ Although a military 
man is not at liberty to use the same free- 
dom of speech which other citizens enjoy, 
and must obey orders as to his language and 
conduct, the very order creating a court of 
inquiry, when it commands it to report not 
only facts but also its opinion, requires its 
members to speak their minds. 

Even if such opinion should displease the 
convening authority, and the court should 
be ordered to reconsider and requested to 
modify its opinion, it is doubtful whether in 
this country any discipline more severe than 
censure, or some form of criticism, could be 
lawfully visited upon a court which in good 
faith should stand to the only opinion it 
could honorably profess. According to the 
whole theory of the system, such firmness 
might be of far greater service to the gov- 
ernment than the most ingenious pretensions. 

' Winthrop, ch. 24. 

* Winthrop, ch. 24. 
' Winthrop, ch. 24. 

• Winthrop, ch. 24. 
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This freedom of opinion, when the court 
is ordered to report an opinion, extends to 
the right of individual members of the court 
to dissent from the opinion of the majority 
of the court. And since the object of the ex- 
istence of the court is to inform the superior 
authority of the situation to be inquired 
into, to the best of its abiHty, there may be a 
majority and a minority report of facts, also, 
as well as of opinions. A difference of opin- 
ion as to the existence or meaning of cer- 
tain facts might render it necessary for some 
members of the court to report other facts 
in addition to those concerning the exist- 
ence of which all might agree. To withhold 
dissent from a finding of fact or the expres- 
sion of an opinion, when even one member 
of the court could not but entertain such 
dissent, would not be according to the order 
to report ; and to forbear from adding what 
he should regard as an essential finding of 
fact, or as an opinion necessarily required 
by facts and needed by the government, 
provided it be within the government's pre- 
cept, would be to shirk the very duty 
the precept requires him to fulfil. Accord- 
ingly authorities upon ■ military law so 
hold.i 

Of course to report extraneous facts or to 
express irrelevant opinions would be a trans- 
gression, and might subject the court or 
individual member to censure. But, never- 
theless, either the court or its individual 
members are at liberty, in the course of 
reports, to add to what is strictly necessary 
of fact or opinion further remarks upon 
matters which, in the judgment of the court 
or of a dissenting member, are legitimately 
within the subject and purpose of the in- 
quiry. To draw the line legitimately in 
professional investigations requires profes- 
sional knowledge and judgment. 

* Hough's '•Precedents in Military Law," ch. 17 ; Win- 
throp's '* Military Law," ch. 24. 



Neither the court nor its individual mem- 
bers are free to avoid dissent by ignoring the 
precept and substituting a unanimous eva- 
sion for an obedient although divided report. 
No matter how strongly class spirit, whether 
of rank or of the general service, may cause 
every member of a court of inquiry to try to 
avoid strict compliance with the order creat- 
ing it, it is the creature of such order, and no 
professional knowledge or united judgment 
can relieve it from obedience. 

A striking instance is found in the early 
days of the Duke of Wellington, when, as 
Sir Arthur Wellesley, he was in command 
of the English army in Portugal in 1808. 
He had made his plans and was engaging 
in the battle of Vimiera, against the French 
army, when he was suddenly outranked by 
the arrival of Sir Harry Burrard. Sir Harry 
Burrard, out of consideration for Sir Arthur 
Wellesley, as well as for the desired victory 
of the English army, refrained from interfer- 
ing with the control of the battle, and per- 
mitted Sir Arthur Wellesley to command 
throughout the battle and to win the victor}' 
of Vimiera. Afterwards, Sir Hew Dalrymple 
arrived and outranked them both, and al- 
though the energy of the future Duke of 
Wellington would probably have pushed him 
on to press the advantage of his superiority 
and his success against the defeated Junot, an 
armistice was agreed on, which was approved 
by five generals of the English army, an illus- 
tration, perhaps, of the saying of Napoleon 
that a council of war never fights. The de- 
pletion of energy indicated by the armistice 
was followed naturally by the celebrated 
convention of Cintra, a treaty denounced in 
England, because it permitted the French to 
retire with many of the honors of war. The 
English nation was said to be aggrieved by 
such armistice and convention, and seven 
generals were ordered to serve as a court of 
inquiry, as the order read, to inquire " into 
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the conditions of the said armistice and con- 
vention, and into all the causes and circum- 
stances (whether arising from the previous 
operation of the British army or otherwise) 
which led to them, and into the conduct, be- 
havior, and proceedings of the said Lieuten- 
ant-General Sir Hew Dalrymple, and of any 
other officer or officers who may have held 
the command of our troops in Portugal, and 
of any other person or persons as far as the 
same were connected with the said armistice 
and convention, in order that the said gen- 
eral officers may report to us touching the 
matters aforesaid for our better information." 
The order directed them ** to report a state 
thereof, as it shall appear to them, together 
with their opinion thereupon, and also with 
their opinion whether any, or what further 
proceedings should be had thereupon." ^ 

They met, examined into the entire matter, 
including necessarily the succession of com- 
mands, involving also the temporary volun- 
tary suspension by Sir Harry Burrard of his 
own command, already related, and differed 
in their opinion as to the propriety of the 
armistice and convention. Therefore, al- 
though the order creating the court directed 
them to report, not only the facts, but their 
opinion concerning the armistice and the 
convention, they simply agreed to differ on 
that point, and tried to avoid their disagree- 
able task by reporting a statement of facts 
and by adding to it the following limited 
opinion and recommendation, signed by 
every member of the court : 

'' On a consideration of all circumstances, as set 
forth in this Report, we most humbly submit our 
opinion, that no further military proceeding is 
necessary on the subject. Because, howsoever, 
some of us may differ in our sentiments respecting 
the fitness of the convention in the relative situation 
of the two armies, it is our unanimous declaration, 
that uncjuestionable zeal and firmness appear 

* '* The Proceedings on the Enquiry into the Armistice 
and Convention of Cintra and into the Conduct of the 
C>t)icers concerned." By John Joseph Stockdale. Ix)n- 
don, 1809. 



throughout to have been exhibited by Lieutenant 
Generals, Sir Hew Dalryrmple, Sir Harry Burrard, 
and Sir Arthur Wellesley, as well as that the ardour 
and gallantry of the rest of the officers and soldiers, 
on every occasion during this expedition, have done 
honour to the troops, and reflected lustre on Your 
Majesty's arms. All which is most dutifully sub- 
mitted. 

(Signed) Davis Dundas, General. 

MoiRA, Gener^L 
Peter Craig, General. 
Heathfield, General. 
Pembroke, Lieut. -General. 
G. Nugent, Lieut. -General, 
Ol. Nicolls, Lieut-General. 

Dec. 22, 1808." 

But even so formidable a body as a court 

of seven generals must obey the orders of its 

superior officer, and this court had not 

obeyed either the spirit or the letter of the 

precept; therefore, the commander-in-chief, 

with a politeness of language which deprived 

it of none of its force, issued to the court the 

following order, addressed to its president : 

" Your opinion upon the conditions of the armis- 
tice and convention, which the words of His Majes- 
ty*s warrant expressly enjoin, should be strictly exam- 
ined, enquired into, and reported upon, has been 
altogether omitted," also *' it appears upon the face 
of your report that a difference of opinion exists 
among the members of the board, which may prob- 
ably produce a dissent from the majority upon these 
very questions. You will be pleased, therefore, to 
desire such of the members as may be of a different 
opinion from the majority upon these two questions, 
to record upon the face of the proceedings their rea- 
sons for such dissent.'* 

This order was an express command to 
those members of the court who were dis- 
senters to dissent expressly ; and it is an im- 
portant precedent in view of some of the 
misunderstanding which has recently ap- 
peared in our country concerning the duties 
of members of a court of inquiry. Accord- 
ingly, the court reassembled, four of the 
seven members approved and three mem- 
bers recorded their dissent individually, giv- 
ing each his own reasons. General Nicolls, 
although he approved of the armistice: 
disapproved of the convention. General 
Pembroke approved of the armistice, but 
disapproved of a part of the convention. 
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General Moira disapproved of both. The 
spirit of his dissent was expressed as follows : 

»* I feel less awkwardness in obeying the order to 
detail my sentiments on the nature of the convention, 
because that I have already joined in the tribute of 
applause due in other respects to the officers con- 
cerned. My opinion, therefore, is only opposed to 
theirs on a question of judgment, where their talents 
are likely to have so much more weight as to render 
the profession of my difference, even on that point, 
somewhat painful. 

" Duty is, however, imperious on me not to dis- 
guise or qualify the deductions which I have made 
during this investigation." 

All Ihe seven members of the court then 
joined in repeating,^ in their second report, 
their respectful tribute to the ** zeal and 
firmness" of the officers named, and the 
" ardour and gallantry of the rest of the 
officers and soldiers on every occasion 
during this expedition,'* and their opinion 
that such conduct had ** done honour to the 
troops and reflected lustre on your Majesty's 
arms," and that notwithstanding the court's 
differences of opinion concerning the con- 
vention they were united in recommending 
that no further military proceeding was ne- 
cessary on the subject. That is to say^ no 
court-martial was necessary. 



THE DISSENT IN THE SCHLEY 

CASE. 

Since each 7nembcr of a court of inquiry is 
an investigator rather than a judge ^ obedience 
to the precept may require him to dissent from 
the majority s findings of fact or opinion or 
both. But a report from the court or from any 
member^ whether as dissent or as an ad- 
dition^ upon a subject excluded expressly or 
by implication from the evidence or from the 
issues as argued^ may not be based upon a 
thorough investigation and for that reason 
may be error or not^ according to the order 
to examine thoroughly. But whether true 
or not, or just or not, it may be regarded by 
' Hough, c. 17. 



the convening authority or by the Commander- 
in-Chief on appeal as useful or as worth con- 
sideration, and hence a report not proper for 
a court to make and not in forth or even in 
substance strictly proper for any member to 
make, may, nevertheless^ be ivithin the au- 
thority of any member, because, although not 
thorough, it may be within the precept and 
may be useful by suggesting to the convening 
authority that a more thorough examination 
is needed. 

The following suggestions concerning the 
dissenting opinion are made upon the theory 
that the presiding member of the court 
concurred in the court's opinion excepting 
on the points mentioned in his individual 
opinion. Such concurrence is expressly as- 
sumed by both the decision of the Secretary 
of the Navy and the decision of the President 
of the United States on the appeal. 

Legal readers were even more surprised 
than others when the presiding member of 
the court added to his dissenting opinion its 
concluding paragraph concerning the com- 
mand and credit at the battle of Santiago, 
subjects which seem to have been excluded 
from the inquiry by himself as president of 
the court, when ruling upon questions involv- 
ing those subjects either expressly or by 
implication. It had been supposed by some 
that no member of the court, even if out- 
voted in their private consultation, would fail 
to examine thoroughly or to respect, at least 
by silence, any interest of the Admiral to 
whom the court had refused the privilege 
of being present by counsel within the bar. 
Or if no such interest appeared either to 
exist or to be in need of protection, it was 
justly expected that neither its absence nor 
its independent existence would be subjected 
to any direct or indirect comment, by any 
member of a court which not only had the 
power to admit, but had exercised its power 
to exclude the person whom such interest 
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concerned. Although that paragraph con- 
cerning command and credit was so peculiar 
and was not approved, it gives occasion to 
a study of some of the difficulties of the 
members, who are inquirers rather than 
judges, of a " court " which is a board rather 



plicant's appeal, establishes a valuable prece- 
dent for the individual members of military 
courts as to their power and their relations 
to the Commander-in-Chief, 

It is a possible, but hardly probable, 
theory that this peculiar part ol the 
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than a court. Such a study as applied to 
that paragraph serves to show that the legal 
treatment of it, by the St-crL-tiiry of the 
Navy, established a valuable precedent lor 
military courts. Also the miiitiiry treatment 
of it by the President of the United States 
aller the appeal as a point " raised by the 
president of the court," as well as by the ap- 



dissenting opinion may have been the 
result of an opinion on the part of the dis- 
senting member that the evidence which 
had been excluded should have been ad- 
mitted, and that Admiral Sampson's coun- 
sel should at least have been heard. Since 
military judges may be arbitrary by pre- 
cedent, he may have regarded himself 
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free to report upon such evidence as was 
incidentally admitted affecting the question 
of command, although that question was not 
tried and evidence was excluded which was 
offered for the purpose of discovering 
whether that question was to be tried or not. 
Indeed almost any theory compatible with 
the intelligence and character of the presi- 
dent of the court may be entertained after 
such a voluntary contribution to the unex- 
pected curiosities of military law. But it 
was within the right of any member of the 
court to express in his minority report to 
the convening authority, his opinion that the 
evidence, or a party, had been excluded 
when the admission of such evidence, or of 
such party, had been necessary to thorough 
obedience in the inquiry ordered. Such 
minority report, if rendered, would regularly 
receive due consideration by the convening 
authority which has power to recommit the 
case to the court if it desires further exami- 
nation. Then, if that were the course taken 
by the convening authority, the court would 
act with instructions as to its subsequent 
duty. 

Yet the course actually taken by such a 
responsible officer was of course believed 
by him to be required by his duty under 
the precept. A simple explanation would 
be that he regarded the question of command 
as a necessary one, in an inquiry into the 
conduct of an officer of such high rank in a 
battle ; and that he was convinced by the 
evidence that was admitted as to how that 
question should be cinswered, and that the 
mere fact that Admiral Sampson had re- 
quested to be heard and had not been per- 
mitted to take part in the proceedings was 
sufficiently disposed of by the fact that the 
court did not regard him as a party, and 
that the ruling that he was not a party was 
consistent with the evidence which convinced 
the presiding member of the court that the 



applicant was in command. But such a beg- 
ging of the question would be too simple to 
be competent after 'the evidence had been 
excluded. The Judge Advocate and his 
Assistant, Mr. Hanna, challenged a debate 
upon the point whether the question of com- 
mand should be tried, but the challenge was 
not accepted by the applicant's counsel, al- 
though such a debate seemed to be immi 
nent thro\igbout the inquiry. 

Accordii^ to military law, it was -not 

' necessary for the government to grant a 
court of inquiry to Admiral Schley; and 
military law did not require such court, when 
granted, to enter into any hearing concerning 
any claim which Admiral Sampson wished 
to make, unless the court regarded such 
hearing needed in its examination as to 
Admiral Schley under the precept. It was 
a matter of course that in an examination of 
military movements something would appear 
that indicated that somebody was in com- 
mand. What did appear evidently con- 
vinced the presiding member of the court 
that during the battle Admiral Schley was 
the senior officer and, as such, in command. 
It does not appear what the other members 
of the court thought on that point. Their 
silence suggests that they thought that the in- 
quiry under the precept could be obeyed with 
more practical sense without regard even to 
such a fundamental matter, especially since 
the precept, while giving jurisdiction wide 
enough to cover it, did not specify it. Such 
a view involves, of course, the construction 
that the words ** the entire matter" do not 
necessarily involve the command. 

It is a mark not only of executive courtesy, 
but of legal discrimination in the decision of 
the Secretary of the Navy that, although he 
denies the "propriety" of making a finding 
and expressing an opinion on questions on 
which evidence was excluded, he does not 

deny the authority of the court, or of any 
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member of it, to make such a report to him. 
He treats that part of the report as " views " 
of the presiding member. His decision is 
in line with the principle that a court of in- 
quiry, or any member of it, may, in addition 
to reporting facts and opinions when ordered, 
add remarks upon matters within the pre- 
cept for the information and assistance of 
the convening authority, and as a means of 
fuller obedience to him, whatever decision he 
may come to upon them. But his implied 
disapproval indicates that if authority to ex- 
press such views existed under the precept, 
it was not proper to express them after ex- 
cluding evidence upon them. The decision 
of the President of the United States as 
above shown recognizes the authority as dis- 
tinguished from the propriety of such ex- 
pression. This is according to the statement 
of General William T. Sherman, quoted 
below, that military law belongs to a totally 
different system of jurisprudence from the 
law of civil courts. This principle of au- 
thority holds whether such a court acts in 
private or in public. In either case its 
members are confidential advisers under an 
order of their superior officer. The mere 
fact that these proceedings were public does 
not affect their legal character. 

Publicity, so far from changing the power 
and duty of any member of the court to report 
fully to his commanding officer what such 
member deems to be required by the precept, 
the evidence, and military law, throws upon 
the people generally the responsibility of 
studying thoroughly and considering fairly 
such faithfulness of a public servant, whether 
it approves or not of such public servant's 
views. Government of the people, by the 
people, for the people, is not as easy a job in 
the life of any one of the people as might 
be supposed from the rapid judgments ex- 
pressed, even with patriotic vituperation, by 
spectators of the court, whose sessions were 



open not merely in order that public curios- 
ity and vanity might be gratified for political 
reasons, but, also, for deeper reasons last- 
ing from administration to administration 
throughout the existence of our government, 
— the reason that the people can only become 
sober and just judges of public servants by 
being trusted with the knowledge of the de- 
tails of their work ; the reason that the peo- 
ple, having the right to such knowledge, must 
share with its public servants the embarrass- 
ing choice whether to temporize with 'in- 
evitable evils or to use radical measures to 
reform them altogether ; and the grave re- 
sponsibility of action that stirs at least one 
entire nation. 

During the sensation over the dissent of 
the president of the court, it seemed to es- 
cape the attention of some writers who stood 
as partisans against the applicant, that the 
very fact that Admiral Dewey dissented, 
nevertheless strengthened the findings and 
opinions of the court in which he joined. 
The Secretary of the Navy, by the use of 
the words ** full court," expresses the con- 
struction that the presiding member joined 
in those findings from which he did not ex- 
pressly dissent. The President of the United 
States says "the courtof inquiry was unani- 
mous in its findings of fact and unanimous 
in its expression, of opinion on most of its 
findings of fact.*' 

Admiral Dewey*s opinion that the passage 
from Key West to Cienfuegos was made with 
all possible despatch for the reason he gives, 
to arrive with as much coal in the ships as 
possible at Cienfuegos, is the only point on 
which he expressly differs from the rest of 
the court, who held that the utmost des- 
patch was required. They held that the 
blockade of Cienfuegos should have been 
** close"; he held that it was "effective." 
They held that he should have proceeded 
from Cienfuegos to Santiago with all des- 
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patch; he held that he went from Cienfuegos 
to the point he reached, twenty-two miles 
south of Santiago, with as much despatch as 
was possible while keeping his squadron to 
gether. They did not expressly mention 
his blockade of Santiago as such ; he held 
expressly that the blockade of Santiago was 
effective. All of these opinions of Admiral 
Dewey, except the first, concerning the pas- 
sage from Key West to Cienfuegos, and the 
last, already mentioned, concerning command 
and credit, seem to be rather in the nature of 
explanations intended to give what he regard- 
ed as a just report of Commodore Schley's 
conduct, than to hold that such conduct was 
what he should have himself advised. 

No one familiar with the proceedings of 
civil courts, and accustomed to respect and 
to submit to their judicial rules, can regard 
th^ dissenting member's statement concern- 
ing command and credit as other than a de- 
parture froni the legal principles that govern 
courts of law and equity. But, since this is 
the act of a military judge acting under 
great responsibility, it must be studied with 
regard to military practice; and it is not 
wholly without precedent for a military 
judge, in a court of inquiry, to cut short or 
to exclude evidence even upon points at 
issue, as well as to admit evidence contrary 
to the rules of civil courts, as the quotations 
given below from General Sherman abun- 
dantly show; especially when he said to 
counsel offering evidence, ** We have heard 
enough on that point." 

No lawyer, as such, can be expected to ad- 
vise such practice even in military courts ; 
ai)d the fact is, that when a military judge 
decides to exclude or to admit evidence con- 
trary to civil rules, he does not usually pro- 
fess to follow, even if he asks, the advice of 
the Judge Advocate. He uses his power as 
General Sherman clearly declared, but he 
use^ it subject to disapproval by the review- 



ing officer. From this point of view, the 
meaning of Admiral Dewey's expression 
may be as follows: — 

Without regard to what was excluded, or 
to any other person or any other interest, 
and with sole regard to Commodore Schley's 
conduct and the evidence admitted, this 
court has the power to report^ as a fact or 
as its opinion on the evidence, what the ap- 
plicant's rank and responsibility were in the 
fight; and. as^ one of its members, the pre- 
siding member does report that the evidence 
before the court proves who was in com- 
mand, and who is entitled to the blame or 
the credit for what was done during such 
command. And this being so, the presid- 
ing member reports the facts, his opinion, 
and his recommendation as to what he thinks 
was so proved. 

The implied disapproval of this act of 
such a president of such a court by a Secre- 
tary of the Navy of such exceptional experi- 
ence in peace and war, in legal and in 
military affairs, is a precedent which fixes 
a bell buoy, even if it does not mark a dis- 
tinct advance in the legal character of courts 
of inquiry. It is also according to the long 
efforts of the Judge Advocate General of 
the Navy to maintain in our military courts 
much practical regard for the well-tried rules 
of civil courts. The detailed examination by 
the President of the United States upon the 
appeal, and his opinion, confirm substantially 
the decision of the Secretary of the Navy. 
The President's recognition of the point of 
command and credit as ' " raised by the 
president of the court" does not conflict 
with the Secretary's decision, which did not 
dispute the authority, as distinguished from 
the propriety, of the dissenting member to 
go to that extent in his expressions under 
the precept. The point may be fine, but it 
is necessary in order to understand the 
military system as illustrated by this case. 
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If it be correct that the president of the 
court concurred in what he did not express 
dissent from, then a comparison of the 
opinions seems to show that all the members 
of the court at least agreed in finding that the 
retrograde movement should not have been 
made, that the order of 25 th May should 
have been promptly obeyed, that the 
" Colon," at least, should have been at- 
tacked to the utmost on 31st May, that the 
reports concerning coaling were inaccurate 
and misleading, and that Captain Hodgson 
was treated unfairly; but that Commodore 
Schley's conduct during the battle of July 3 
was self-possessed, and he encouraged in his 
own person his subordinate officers and men 
to fight courageously. 

If the presiding member did not join in 
these findings, and did not make other find- 
ings as to those points, then the question 
would arise whether he had obeyed the pre- 
cept, which required findings as to those 
matters. 

As to the reports of fact in the Schley case, 
it is not worth while here to discriminate be- 
tween what the court did and what it might 
have done concerning each specification ; 
because, with all due respect to the court 
of inquiry, it is not expected to be very pre- 
cise, provided it does not ignore its orders. 
The late Chief Justice Field, of Massachu- 
setts, said that, when he was made a judge, 
one of his friends, after congratulating him, 
said, " Now, don't take yourself too seri- 
ously." The value of any court of inquiry 
as a precedent is, not exactly what prin- 
ciples did it establish, but what did it think 
had been done, what did it think should or 
should not have been done, and what did it 
think should or should not be done. 

Consequently, dissent is far less serious, 
from a public point of view, than it is in an 
appellate civil court, where it tends to un- 
settle the existing law, or to invite new law. 



It is interesting, however, to consider the 
meaning of dissenting opinions wherever 
they arise, especially upon professional ques- 
tions where training tends towards general 
respect for certain standards. In this case 
any opinion which the eminent president of 
the court believed that he ought to express 
to the government of the country was cer- 
tain to be expressed. No one can be sup- 
posed to have known better than he after 
presiding over such difficult deliberations, 
that he spoke subject at least to disapproval. 
He cut the cable and entered the straits of 
dissent with his usual fearlessness, but this 
time something like a torpedo went off under 
his flagship. 

Whatever one's opinion concerning the 
merits of the controversy, this dissenting 
opinion must be said to have lacked the pre- 
caution which usually characterizes the ablest 
and most effective dissenting opinions — that 
of a full statement of reasons. The final 
paragraph of the opinion has been already 
disapproved by the reviewing officer. It in- 
troduced matters excluded in principle, as 
well as in some respects expressly, at the 
inquiry. It appears also confused, because 
it states incidents of rank and command, 
and the destruction of the Spanish ships, 
which might, if tried, have been more prop- 
erly inserted in a statement of fact. It also 
adds a suggestion for credit which might, if 
relevant, have been more logically inserted 
in a recommendation, rather than in an opin- 
ion. Such an inartificial finding by such an 
official personage would be more surprising 
if we had not been initiated into the mysteries 
of mind by the dicta which one or another 
learned judge of the Supreme Court of the 
United States has occasionally let fall into 
an opinion, because he thought it would be 
good for somebody and would not hurt the 
country. Even if such dicta be true we have 
to bear in mind the value of the legal com- 
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monplace that life is too short to encourage 
the publication of any more of the career 
even of one individual, not to speak of two, 
than the pleadings, evidence, and rulings in 
the case at bar require. 

It is essential to the appreciation of the 
expression of the presiding member of 
this military court concerning command 
and credit, to recognize the elementary 
principle that thereby he raised a sub- 
stantial issue which exists in the conflict 
between the right to arbitrariness in mili- 
tary authority and the principles of common 
law and equity, as both strive for predomi- 
nance in courts of inquiry. The legal 
question is not, was he fair or just, or wise 
or unwise? but, even if he was unfair, did he 
exceed his authority as an adviser of the 
government? The careful decision of the 
Secretary of the Navy goes no farther 
expressly than to hold that, in this case, 
the court properly refrained from making 
a finding and rendering an opinion on 
those questions on which it excluded evi- 
dence. 

The President of the United States while 
confirming this decision of the Secretary of 
the Navy as to the *' propriety " of the action 
of the other members of the court, does not 
deny or dispute the authority of the dissent- 
ing member to express himself as he did 
concerning command and credit. The Presi- 
dent of the United States, after approving of 
the silence of the others in not expressing 
an opinion upon excluded matter, says, "The 
matter has, however, been raised by the 
president of the court." Thus he treats 
the dissenting member as one of three con- 
fidential advisers whose report he seriously 
considers as an act within such member's 
power whether it be strictly proper or not. 

The President of the United States then 
continues as to command and credit as fol- 
lows : •* Moreover it is the point upon which 



Admiral Schley in his appeal lays most 
stress, and which he especially asks me to 
consider. I have, therefore, carefully inves- 
tigated this matter also, and have informed 
myself upon it from the best sources of in- 
formation at my command." Thus the 
President of the United States by his action 
thus expressly taken to meet both the final 
statement of the dissenting member and the 
appeal of the applicant sustains the authority 
of a member of a court of inquiry to give 
advice which is not strictly proper as regards 
the interests of individuals but may help his 
superior officer by putting such superior 
upon inquiry to an extent beyond that un- 
dertaken by the court. 

This action of the President of the United 
States is consistent with the fundamental 
principles of military power. The action of 
a subordinate, although not strictly proper, 
and although possibly unfair to some in- 
dividual, is treated as useful when in fact 
under the circumstances of the case the su- 
perior finds it useful, even if its usefulness 
consists in the expression of what the su- 
perior upon examination finds to be a mis- 
take. Advice is not helpful merely when it 
is taken. When it is not taken, the fact that 
it has been considered may strengthen its 
opposite. 



ARGUMENTS FOR ADMITTING AD- 
MIRAL SAMPSON TO THE IN- 
QUIRY WERE ESSENTIALLY 
BASED UPON AN EQUITABLE, 
AS DISTINGUISHED FROM A 
MILITARY POINT OF VIEW. 

The court certainly had power under the 
order creating it to permit at its discretion, 
which was a trust to be guardedly used, the 
subjects of the command during the battle 
of Santiago, and the responsibility and credit 
incidental to such command, to be examined. 
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The question of admitting Admiral Sampson 
was not permitted to be argued by any side, 
and the questions of command and credit 
were excluded simply by the exclusion of 
evidence leading to them. These exclusions 
were made in the exercise of the military 



the introduction or continuance of such evi- 
dence. The inquiry was conducted as if 
before the end of the testimony the question 
was expected to be argued as to whether 
command was one of the issues before the 
court, with a view to the introduction or 
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power of control granted to the court. Some 
evidence bearing upon command was given 
incidentally, but the court exercised its dis- 
cretion by refusing to hear evidence which 
evidently introduced tliose matters, and even 
when facts tending toward them appeared in 
the testimony of a witness called by the Judge 
Advocate, the president of the court resisted 



final exclusion of evidence as bearing upon 
it; but it was not argued. 

Some of the arguments for admitting Ad- 
miral Sampson are presented below and 
indicate some of the difficulties which the 
court avoided. The review of the history of 
the question of command and credit by the 
President of the United States on the appeal, 
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discloses other difficulties which might have 
greatly prolonged the inquiry by the court, 
especially in open session. 

It is not always safe to argue upon military 
law from principles unquestioned in our 
courts of common law and equity. More 
than twenty years ago, the late General 
William T. Sherman wrote in his pamphlet 
on military law ^ : 

"It will be a grave errofr if, by negligence, we 
permit the military law to become emasculated, by 
allowing lawyers to inject into it principles derived 
from their practice in the civil courts, which belong 
to a totally different system of jurisprudence. 

" The object of the civil law is to secure to every 
human being in a community all the liberty, security, 
and happiness possible, consistent with the safety of 
all. The object of military law is to govern armies 
composed of strong men, so as to be capable of ejcer- 
cising the largest measure of force at the will of the 
nation/* (Page 130.) 

Military law is but one branch of the law 
enforced under the Constitution by the gov- 
ernment of our country. It consists largely, 
if not chiefly, of a body of written statutes 
and articles and regulations, as well as of 
certain general principles derived from the 
experience of the armies and navies of the 
past. Some of its traditions have been 
greatly in need of principles derived from 
the practice of civil courts, and one result of 
the study of military law encouraged by 
General Sherman has been more study also 
of our civil and criminal law by officers of 
the army and navy than used to be common. 
One consequence of such study is improve- 
ment in the practice of courts of inquiry as 
well as courts-martial. Among the merits 
of the practice enforced by the present Judge 
Advocate General of the Navy is the respect 
paid to what lawyers regard as clear and 
strict and sound practice, with regard to 
sticking to the points at issue, and adhesion 
to the rules of evidence so far as the well- 
informed, reasonable military experts can 

* Reprinted from the Journal of the Military Service 
Institution of the United States. Church, publisher, 
New York. r88o. 



adhere to them with due regard to the ne- 
cessities of the service and the great discre- 
tionary power of military courts. 

General Sherman elsewhere says : 

" This study must be pursued in hours of peace 
and leisure for, with us especially, wars come sud- 
denly, when books are thrown to the winds, and 
every officer must carry his library in his head. That 
officer who knows his profession and has his mind 
stored with knowledge available in new and untried 
fields will surely carry off the palm." (P. 437.) 

It may be added that it is not only wars 
which come suddenly with us, to test to the 
uttermost the brains and the professional 
knowledge and character of soldiers and 
sailors. Important duties fall to the lot of 
officers of the army and navy in the two re- 
sponsible tasks of passing official judgment 
upon the conduct of their comrades, and 
teaching young men what the conduct and 
the character of an officer should be. Re- 
cent military books show that in military 
courts and schools the study of some of the 
work of great lawyers is now regarded as a 
part of the highest training for the army and 
navy. 

It has been urged with reference to the 
court's refusal to hear counsel of Admiral 
Sampson, that, without disparaging the judg- 
ment of the recent court in matters upon 
which it made findings of fact and of opinion, 
it is fair to say that the chief weakness of 
the court as a whole, and of the presiding 
member in his dissent, was in not *' allow- 
ing lawyers to inject into it principles de- 
rived from their practice in the civil courts." 
If, it is said, they had sufficiently considered 
such principles, the court might have appre- 
ciated the fact that underthe wide authority 
expressly given to them to grant to others 
than Rear -Admiral Schley, "like privi- 
leges " to those granted to him, they were 
in a position requiring them to welcome, and 
not to exclude, Admiral Sampson as a 
party to the proceedings which he requested 
to take part in to protect his interests. They 
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were appointed by the Secretary of the 
Navy, upon the application of Rear Admiral 
Schley, to inquire into the '* entire matter" ; 
the order appointing them anticipated, by 
its well-chosen terms, the very emergency 
which arose when Admiral Sampson's coun- 
sel appeared at the bar and requested leave 
to represent his eminent client in a matter 
bound directly and indirectly to affect his 
present interests and his future reputation, 
as well as the present interests and future 
reputation of the distinguished applicant, 
whose request for an inquiry had been 
granted, and whose counsel urged the court 
to admit the very subjects upon which Ad- 
miral Sampson's counsel appeared ready to 
meet them. 

Even the Judge Advocate, whose cease- 
less cares as Judge Advocate General of the 
Navy may be supposed to prevent his de- 
siring to spend more time and extra labor 
than are necessary in such hearings, de- 
clared substantially that if the court was 
willing he was ready to go into the matters 
upon which the counsel for both officers 
urged the court to hear them. But at this 
parting of the ways, it is said that the court 
took a course which was neither military 
when compared with leading precedents of 
military courts of inquiry, nor legal when 
judged by the wise comprehensiveness of 
civil courts of equity. 

It is said that it was a military error to 
exclude evidence of command, even if all 
three judges agreed as to who was in com- 
mand ; and if they disagreed as to the his- 
torical fact, then it is said that it was a still 
graver error to refuse to hear evidence upon 
it 

Their exclusion of the question of who 
was in command at the battle of Santiago 
has been complained of as not military, be- 
cause in a military inquiry concerning the 
conduct of an officer in battle, the fact of 



his rank may determine the fact of what his 
" conduct " was and should have been, and 
may indicate his responsibility and decide 
the opinion of the court as to the military 
meaning of his conduct. 

The function of a military court of inquiry, 
it may be said, includes great freedom, and 
a responsibility as great as that freedom. 
Its inquiry and report may be secret or open, 
as the reviewing power may choose. When 
it is secret it is because the government 
thinks it best, either for the government or 
for the nation, to have it secret. When it is 
open, it is because the government thinks it 
best, for the government or for the nation, 
to have it open. In either case, the govern- 
ment and the nation need that the inquiry 
be thorough, and especially when it is open 
does the public interest require that the in- 
quiry should not be or seem to be arbitra- 
rily confined within limits which are more 
adapted to the comfort of the judges than 
to the satisfaction of the people. Neither 
in England nor here does any class wholly 
govern itself or others. The army and 
navy are fed, clothed, armed, and equipped 
for service, by the masters whom they 
choose to serve. 

The people for whom the sessions of the 
court were kept open could not, it is said, but 
feel grave when the Admiral, whose last 
strength was almost spent in patriotic services 
which at least equalled, in professional esti- 
mation, the deeds of even the most eminent 
member of the court, was refused a hearing 
because the court, which had power to 
hear him, did not regard him as a " party." 
Admiral Sampson was at Santiago, and he 
thought he was a party. Rear-Admiral 
Schley was at Santiago, and he thought 
Admiral Sampson was a party. But this 
Court of Inquiry, with powers for a world- 
wide examination, decided at the very out- 
set that it knew who was and who was not a 
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party, or that it could prevent a party to an 
event from becoming a party on the record, 
and thereby succeeded in doing a more 
limited piece of work than even the party 
whom it regarded as the sole party argued 
was possible. 

In these considerations, they say, it is not 
pertinent to reply, as might be said, that the 
counsel for Rear- Admiral Schley really did 
not regret the refusal of the court to admit 
Admiral Sampson, or to entertain the ques- 
tion of command. The point here is whether 
the court acted correctly from a military 
point of view in such refusal. The Secre- 
tary of the Navy, while approving the con- 
duct of the court in making no finding and 
rendering no opinion on the questions of 
command and of credit for the victory, gives 
as a reason for such approval the fact that 
evidence on those questions, during the in- 
quiry, was excluded by the court. 

The Secretary of the Navy expresses no 
opinion as to such exclusion, having left dis- 
cretion to the court. But, it is argued, while 
the court was right in not reporting upon 
what it had excluded, its work was imper- 
fect because of such exclusion. The action 
of the court, it is said, cannot be said to be 
thorough from a military point of view. It 
is said that it does not appear, from the 
action of the judges of this court, who com- 
manded at the battle about which it heard 
evidence touching the conduct of an officer 
whose counsel claimed that he was in com- 
mand. Nor does it appear from the action 
of the judges of this court, that there was a 
victory in which the Spanish fleet was de- 
stroyed ; facts which might have great in- 
fluence in determining their opinion of the 
conduct, or of the proper treatment of the 
conduct of the applicant for the inquiry. 

It is said that it makes no difference, from 
this point of view of military thoroughness, 
whether the claims of the counsel of the ap- 



plicant for the inquiry were correct or mis- 
taken ; even if their claims were mistaken, 
their claims surely required an understand- 
ing of the battle of Santiago, which under- 
standing the court could not have officially, 
without proof of who was in command, or of 
whether in any way, at any time, the com- 
mand shifted, or was in any way affected, so 
as itself to affect the responsibility of the 
applicant for the inquiry. 

It is urged that the Navy Department had 
consented to act more or less in the manner 
of a trustee of some at least of the fund of 
reputation dear to its officers, and in its 
order contemplated the possibility that 
there might be more than one applicant for 
the whole or parts of that fund. Wherefore 
its court, constituted for this one occasion 
only, had no more important duty than the 
consideration of how most thoroughly and 
finally to examine, and to report all facts, 
giving the truth about the entire matter 
required, together with their opinion or 
opinions, as to what military law and justice 
required them to think as judges and to 
recommend as advisers of the Executive. 

These views with regard to the conduct 
of such a distinguished military court are 
said to be presented with the great respect 
due to its members, and with the belief that 
they expect that their official acts shall be 
examined with the strictness without which 
sincere respect cannot be shown. 



THE EXCLUSION OF ADMIRAL 
SAMPSON FROM THE INQUIRY 
WAS AN AUTHORITATIVE ACT 
WITHIN MILITARY DISCRE- 
TION. 

The foregoing suggestions have been made 
at length as they might be argued in favor 
of permitting Admiral Sampson's counsel to 
take a part in the proceedings of the court 
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in order to bring out, as clearly and distinctly 
as may be, the contrast between civil and 
military courts. A civil court acts because 
some person claims a right and asks the 
court to hear and decide upon that claim, 
and because, if the person proves such right, 
the court is bound to decide in his favor. A 
civil court has to consider the rights of per- 
sons as against other persons. But a mili- 
tary court acts because a superior officer 
orders it to act as he directs, and concerning 
a person or persons or affairs which he 
points out. When the superior gives dis- 
cretion to the court, expressly or by impli- 
cation, it is for the purpose of obeying such 
order. It is not for the purpose of deciding 
rights between citizens as a civil court de- 
cides them. 

A citizen may demand to be heard by a 
civil court, and the civil court exists con- 
tinuously from day to day, and from genera- 
tion to generation, in order that disputes be- 
tween citizens may be heard when hearings 
are demanded. If a civil court refuse a hear- 
ing in a case where it has jurisdiction, the 
citizen may by writ of mandamus, or a writ 
of prohibition, or by some other process 
known as extraordinary, obtain from some 
superior court or supreme court an order 
that he shall be heard. But a naval officer 
has to ask for a military court to be ap- 
pointed to consider his complaint, and the 
superior whom he asks may grant or refuse 
his request acccording to the superior's 
judgment as to what is best for the service 
of the army or navy, as distinguished from 
what is best for that particular servant , be he 
high or low, in the army or navy. Then if 
a court is granted, for instance a court of 
inquiry, and the court finds in the course of 
its examination that some person in addition 
to the person whom it is ordered to inquire 
about is an interested party, the court may 
of ils own motion call such person before it, 
and advise him that he is an interested party, 
and inform him that he has a right to be 
present and to offer evidence and to cross- 



examine witnesses if he so desires.^ But it 
does not follow that such a court has the 
duty of hearing any person, no matter how 
high in rank as an officer he may be, who 
thinks himself an interested party. Nor can 
an agreement between the person under in- 
quiry and another make it necessary for the 
court to grant a hearing to that other per- 
son. 

It is a familiar rule in civil courts that an 
agreement between parties cannot give juris- 
diction. Still less can any agreement be- 
tween a party and a would-be party, or even 
between parties, compel a military court to 
recognize as a party one whom it does not 
regard as interested, or to hear evidence 
upon a subject which it does not regard as 
needed to *'throw light on the matter/' as 
General Sherman used to say. 

His characteristic language in stating the 
rulings of the court of inquiry concerning 
General Howard, of which General Sherman 
was president, vividly presents this contrast 
between the rules and principles that Hmit 
or extend the legal justice of a civil court, 
always open, and the customs and authority 
that give despatch to the business of a mili- 
tary court open for one case. For instance, 
in the case of General Howard, the Judge 
Advocate wished to put in some testimony 
in rebuttal, and said that the government 
had the burden of proving the affirmative. 
General Sherman ruled as follows: 

"If the object of the affirmative be to es- 
tablish the truth, there can be no objection 
to the witnesses: but if it be to convict some- 
body, then there may be some confusion. 
Now go on to the next point."^ 

Afterwards General Howard's counsel ob- 
jected to cross-examining a witness on cer- 
tain charges unless it were expressly noted 
on the record that the Judge Advocate had 
finished his examinatk)n upon them. Gen- 

* '* Forms of Procedure." Laucheimer under Lemly- 
1896. 

■ Court of Inquiry under Act of Congress of February 
'3' 1874, by Special Orders No. 35, War Department, 
Adjutant General's Office, of February 16, 1874, in case 
of Brigadier-General Oliver O. Howard, U. S. A. 
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eral Sherman ruled as follows: "The ques- 
tions by the Judge Advocate are questions 
by the court, adopted for convenience, and 
the court holds that it has the rig-ht to re- 
new the examination even to the last stages 
of the inquiry'' (p. 121). As to "whether or 
not they are confined to the charges,'' Gen- 
eral Sherman said, "the court is not limited 
to these eight headings of the Secretary of 
War." 

The accused said: "Then it follows that, 
although the officer might be acquitted on a 
charge, yet he might be convicted on a speci- 
fication." 

General Sherman replied: "There are no 
charges and specifications technically before 
us. It is an investigation." 

Later, General Sherman said: "Thus far 
the court has not agreed to accept his (Judge 
Advocate's) limiting the investigation to the 
collated brief which he prepared, and the 
court has gone on investigating the whole 
matter carefully, not desiring to hold the 
accused to any direct line of defence" (pp. 
277, 278). 

On cross-examination of a witness by 
General Howard's counsel, a question was 
put about a letter. The Judge Advocate 
suggested that if this was to be in defence 
then he also wished to cross-examine on it. 
The court was cleared for deliberation, and 
the court ruled that the letter could be read, 
and General Sherman said to the Judge Ad- 
vocate: "You may examine the witness to 
any extent, and any questions you wish to 
ask you may submit to the court, and they 
will be put by the court if they are not ob- 
jectionable. The court have the right to 
cross-examine at all times, regardless of 
niles of evidence" (p. 310). 

Later the Judge Advocate said: "I object 
on the ground that this is new matter, and 
the court decided this morning that the ac- 
cused must wait until the case is with him 
before he undertakes to prove his defence" 

(P- 330). 

General Sherman ruled as follows: "We 



are not tied down by any strict rules of evi- 
dence. It is our desire and intention to get 
at the truth, and if there is anything in the 
letter which bears upon the question under 
inv'estigation, I am certain it comes within 
our ruling of yesterday and I so declare it. 
You may read the letter. The sense of the 
court IS that anything that throws light on 
the subject matter it is proper for us to re- 
ceive" (p. 335). 

The arbitrariness, from a legal point of 
view, of this method of ruling on evidence 
appeared in both admissions and exclusions, 
which were not entirely consistent, if the 
vigorous language of General Sherman cor- 
rectly explained them. For instance, upon 
the offer of certain papers and objections 
made. General Sherman said: "No harm 
could come; that if papers were read and 
found irrelevant they could be excluded." 
Afterwards, when General Howard's counsel 
offered to read the letters of a whole corre- 
spondence. General Sherman said : "They are 
hardly pertinent." And, still later, after a 
struggle between the Judge Advocate and a 
member of the court, concerning certain evi- 
dence, General Sherman put a stop to it by 
saying: "You may enter the record that the 
court has heard enough testimony on this 
branch of the case" (p. 346). 

OPEN SESSIONS. 

Whatever course a court of inquiry takes, 
the very fact that it is an examination al- 
most necessarily causes discontent in some 
of the persons in any way alluded to in it. 
In a debate in the House of Commons, upon 
the question whether it would concur in a 
vote passed by the House of Lords, 
thanking Sir Arthur Wellesley for his 
conduct in the campaign inquired into, 
as above stated, because of the Con- 
vention of Cintra, the fact that he had signed 
the hated armistice was referred to, and, 
necessarilv, the fact was considered that he 
had acted as a subordinate and had signed 
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the armistice at the wish of his superior 
officer, without regard to his own wishes.' 
Afterwards, in a debate as to whether the 
ministry should be condemned for miscon- 
duct and neglect, leading to the convention 
of Cintra, Sir Arthur Wellesley himself, who 



which should ever assemble. It was not a 
court before which any officer would desire 
to be tried,"' and that "if he had been tried 
in any other manner he must have been ac- 
quitted."* 

The Chancellor of the Exchequer ex- 
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had resumed his office of Chief Secretary for 
Ireland said, with reference to anotiier mem- 
ber's criticism of "courts of advice" as not 
useful because not binding, that "he per- 
fectly agreed with the noble lord in the wish 
that this might be the lasl court of this kind 



plained that courts of inquiry were resorted 
to instead of courts martial when the in- 
formation of the government was not suffi- 
cient to warrant the bringing a distinct 
charg^e against a particular officer. Mr. 
Windham in attacking the ministry ridiculed 
the open court of inquiry as an absurd makc- 
■Hansard. isi Series, Vol. 11.935- Feb. al, 1809. 



122 



The Green Bag. 



shift to divert public attention from the mis- 
takes of the ministry to the gallantry of the 
generals df the army. 

A permanently important point as to the 
working of a government which stands out 
in the instances of Sir Arthur Wellesley, who 
was included in an open inquiry, and 
of Admiral Sampson, who was excluded 
from an open inquiry, is* that howsoever 

ft 

much credit may be due to an officer, among 
the risks he takes in entering his profession 
is that he may have to submit to, and perhaps 
suffer, either real or formal injustice, or want 
of recognition, or what appears to be such, 
from the exigencies of popular interest in the 
government of the country, when a court of 
inquiry, which is essentially a confidential in- 
strument of the government, whether it be 
ordered originally by the Executive, or, as 
sometimes happens, in consequence of a 
special act of Parliament or of Congress, 
acts in open session. 

The best lesson of this is not the rapid 
conclusion that such inquiries should always 
be secret; the deeper and surer inference, 
for the long run, is that the soldi^s and 
sailors of a free people must not only culti- 
vate the bravery and strategy of war, but 
must learn to practise. ;the equally difficult 
task of teaching their masters without flat- 
tery. - •» 

For a people, inclined, enough' at least; to 
warfare, it is an instructive lesson in military 
life to get behind the dramatic scene of uni- 
forms, flags, battleships in action, and the 
blaze of victory, and to see how the big and 
little men inside of the shJps really attend to 
their business, and how they feel about it and 
each other. But such lessons are not per- 
mitted to go to greater lengths than seems 
practicable by the experienced officers who 
are responsible for the conduct of courts of 
inquiry. 

The mere fact that a court of inquiry holds 
open sessions does not deprive it of its es- 
sentially confidential character and practical 
function. It is still an examining instru- 



ment and confidential adviser of the gov- 
ernment, whether its inquiry and report be 
in secret or in public. The whole nation 
may be listening, but the court is responsi- 
ble directlv to the officer under whose order 
it acts, and it can help that officer most by 
acting as firmly in public as it would in se- 
cret. 

The permanently valuable result of the in- 
quiry is the formidable lesson in discipline 
furnished to both army and navy. The find- 
ings of the court were not to be expected to 
compare with cither the precision of an in- 
dictment by a grand jury or the adherence to 
legal principles that a master in chancery at- 
tempts. 

It is a convenience for a government, 
especially when there is much public discus- 
sion, and the administration may be blamed 
by the popular voice, to have an inquiry 
made by such a court ia. public, in order 
that the people's interest .may be gratified 
and their sentiments tested and directed in 
some measure. Then the government 
by a tactful use of power may try to pre- 
vent or allay irritation. The prompt ac- 
tion of the present administration of the 
United States governmenf after the court's 
report in the Schley case [was a signal in- 
stance. There had to be an approval or dis- 
approval or both, and both were given. Ac- 
cording to the recommendation approved, 
the Navy Department was about to concern 
itself no further with the case. The officer 
who had asked to have the entire matter 
passed upon by his brothers in arms, had 
had his request granted, and although the 
court as a whole did not pass upon all that 
his counsel may have desired, the dissenting 
opinion covered some of that. 

THE APPEAL AND THE MEMORAN- 
DUM OF THE PRESIDENT OF 
THE UNITED STATES THEREON. 

By appealing to the President of the 
United States the applicant revived the ques- 
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tion of command, but subjected his whole 
case to a private examination and to a more 
summary treatment. Yet the remarkable 
fulness of the President's review and the im- 
partiality of its spirit prove an openness of 
mind which adds force to his distinctions be- 
tween military law and popular views of the 
situation. He has Hfted even the popular 
discussion out of the mere wrangle about 
glory. Although the President's memoran- 
dum is adverse to the applicant upon most 
points, it improves the legal position of the 
applicant and of the dissenting member of 
the court by treating respectfully the ques- 
tion of sufficient expedition because of sail- 
ing in squadron which was raised by the dis- 
senting opinion. The President says: '*! 
feel that there is a reasonable doubt whether 
he did not move his squadron with sufficient 
expedition from port to port." 

The President also gives to the applicant 
a credit which, although critically guarded, is 
very different from the abuse on account of 
which Rear -Admiral Schley applied for the 
inquiry. 

The President takes no notice of the state- 

« 

ment in the letter to him dated February 6th, 
1902, by the counsel for Admiral Sampson 
that "we are confident that an attempt to 
pronounce an adverse judgment where a 
hearing has been denied is so plain a viola- 
tion of simple good faith that it has no chance 
of receiving your approval." This bold at- 
tempt to prevail against a member of a mili- 
tary court by an allegation which would 
hardly be ventured against a judge of a civil 
court, except with a view to his impeach- 
ment, and the fact that it has been simply 
ignored by the President, illustrate the ex- 
treme informality to which a court of inquiry 
mav lead bv its inconclusiveness. The Prcsi- 
dent's silence concerning such an allegation 
is distinctly military as well as politic. It 
also tends to sustain the authority of a dis- 
senting member to act arbitrarily under mili- 
tarv law. 

Nevertheless, the counsel for Admiral 



Sampson, although not permitted by the 
court of inquiry to make any statement 
before the court, succeeded in having their 
statements in writing received and recognized 
by the Secretary of the Navy, and received, 
pending the appeal, by the President of the 
United States. The President treated their 
eminent client's claim as res judicata, and 
his despatch charging Commodore Schley 
with ** reprehensible conduct " as so late as 
to suggest condonation if not laches.^ • 

CERTAIN DETAILS CONCERNING 
THE EXCLUSION OF ADMIRAL 
SAMPSON. 

The rulings above mentioned in the case 
of General Howard may help the reader to 
appreciate the proportion which necessary 
authority over an army or navy bears to the 
claims of individual members of either 
branch of the service in military courts, and 
may throw light upon some of the following 
proceedings in the case of Rear-Admi^ral 
Schlev. They are not exhaustive, but are 
given to indicate the methods used. 

Mr. Rayner asked questions as to the time 
when the Spanish vessels went ashore, say- 
ing, when asked, that he did so to show the 
position of the **New York," Admiral Samp- 
son's flagship, on the day of the battle. After 
a discussion this line of questions was 

* Their letter ran as follows : 
"30 Broad St., Nfav York City, Feb. 6, 1902. 
" Hon. Theodore Roosevelt, President of the United 
States^ 
''Sir: We beg leave as attorneys for Rear- Admiral 
W. T. Sampson, and on his behalf, to submit the follow- 
ing statement in connection with the petition of Rear- 
Admiral W. S. Schley, asking relief from his condemna- 
tion as reported by a Court of Inquiry and approved by 
the Secretary' of the Navy. . . . 

[Here followed a forcible statement of their claim.] 
" We have no desire to prolong this controverey. We 
only ask that l)efore there shall be a finding adverse to 
Admiral Sampson, either by the President, the Courts, or 
the Navy Department, that he be given the opportunity 
which has been given to Admiral Schley to present such 
evidence as may make both sides of the matter clear. 

•* Very respectfully, 
" Stayton & Campbell and 
••E. S. Thfalu 



t« 



Counsel for Rear Admiral W. T. Sampson 
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abandoned for the time, being- postponed 
until a witness might know more about the 
matter. 

The applicant's counsel offered a state- 
ment from a magazine article, purporting to 
have been written by Admiral Sampson, 
which, after discussion, was withdrawn. 
Then the witness under examination in 
answering a question said: "That was the 
day that Admiral Sampson told me that his 
information said it [the Spanish fleet] was 
there" [at Santiago]. 

At this point Mr. Stayton appeared in be- 
half of Admiral Sampson, and handed a com- 
munication to the court. The president 
read it and said that they would answer it 
later, and that pending the answer Mr. Say- 
ton could not remain within the bar, but 
could remain outside, that is to say, not tak- 
ing part in the proceedings. Thereupon 
Mr. Stayton withdrew. Upon the close of 
the testimony of the witness then on the 
stand, the Judge Advocate read the com- 
munication from Admiral Sampson which 
requested leave to be represented. 

The Judge Advocate advised the court 
that Admiral Sampson was not a party, and 
that the court had discretion to admit or ex- 
clude his representative. Counsel for the 
applicant attempted to address the court, but 
was stopped by the Judge Advocate, who 
said that counsel could not be heard, that 
the matter was entirelv for the court. 
Whereupon the court decided that "they 
cannot appear,"' and instructed the Judge 
Advocate to reply to that effect to Admiral 
Sampson. Mr. Stayton again asked leave 
to address the court, but was promptly 
stopped by the president. The Judge Ad- 
vocate read aloud the reply to Admiral 
Sampson, stating that the court "does not at 
this time regard you as a party." 

Later, counsel for Rear-Admiral Schley 
inquired, "Did you mean to include the sub- 
sequent vessels that went there under Ad- 
miral Sampson?" This question, while legi- 
timate for the purpose of clearness, seemed 



to be intended to emphasize the fact that the 
applicant was not the only commanding offi- 
cer who omitted to use every effort to de- 
stroy the "Colon*' before the final battle. 

Mr. Rayner offered to prove that the 
blockade by the applicant was the same as 
to distance as that by the commander-in- 
chief after his arrival, also that the com- 
mander-in-chief failed to do his utmost 
against the "Colon" when he arrived and 
found her at the mouth of the harbor. But 
the court excluded both matters as irrele- 
vant to the investigation concerning the ap- 
plicant. 

Mr. Rayner asked a witness "when the 
circular form of blockade was commenced?" 
The Judge Advocate objected. The court 
took a recess and, upon returning, the presi- 
dent said that questions upon the blockade 
of Santiago must be confined to the time 
before the arrival of the commander-in-chief. 

When Mr. Rayner asked a witness whether 
smoke near the harbor of Santiago on July 
2 was communicated to the squadron, the 
Judge Advocate inquired whether that 
concerned the conduct of the applicant. 

Mr. Rayner stated what he wished to 
prove. Whereupon the Judge Advocate 
said that if counsel does that he should be 
sworn. Afterwards the Judge Advocate 
consented to the questions being asked on 
condition that counsel would "stop at once.'* 

The witness answered as to smoke having 
been seen on July 2, and that it was his "im- 
pression" that the fact was communicated to 
the commander-in-chief, Admiral Sampson. 

A question by the applicant's counsel as 
to what vessels were in sight at the begin- 
ning of the battle was objected to by the 
government as not in the specifications, and 
was withdrawn for "the present." 

Before the cross-examination of the ap- 
plicant by the Judge Advocate, the court 
ruled that questions be confined to the time 
between the 19th of May and the ist of June, 
when he was actually commander-in-chief. 
The court said that if there was delav be- 
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tween Key West and Cienfuegos this wit- 
ness (the applicant) is better qualified than 
any other witness to give reasons. 

The Judge Advocate offered the report of 
the "New York" (Admiral Sampson's flag- 
ship), but counsel for the applicant objected 
in so far as it attempts to bind the applicant 
to certain facts; for instance, its undertaking 
to state the position of the "New York" in 
the battle, because, said Captain Parker, "We 
have not been permitted to offer any evi- 
dence in respect to that." 

The Judge Advocate withdrew his offer 
of the report. 

Mr. Rayner asked a witness whether he 
saw signals from the "New York," and gave 
as his reason for asking it, that it was to show 
the "conduct" of "anybody." This was 
probably bearing on the command during 
the battle, but upon objection, Mr. Rayner 
withdrew the question for the present, saying 
be thought it admissible. 

THE COMPLEX TASK OF THE 
JUDGE ADVOCATE. 

If in order to understand the conduct of 
Commodore Schley it had appeared neces- 
sary to go so far into an examination of acts 
of Rear-Admiral Sampson as to affect his 
interests, the court probably would not 
merely have admitted him as a party, but 
might, of its own motion have notified him 
that it had become necessary that he should 
become a party. 

It is essential, however, not merely to 
know the power of the court in principle, 
but also to appreciate the practical task of 
the Judge Advocate in preparing and con- 
ducting the inquiry. It is not one of his 
arduous duties to become a historian of a 
war. He is to examine the conduct of the 
person about whom the court is appointed 
to report, and incidentally he may be re- 
quired by the court to extend such examina- 
tion if, as above stated, it is deemed neces- 
sary. .Hul one reason for not extending his 



task unnecessarily is that he may have to 
present both sides of the case to the court, 
as would happen if the person examined had 
not competent counsel. Counsel are per- 
mitted, but the court has discretion as to 
whether, and how far, they shall be permitted 
to appear and to speak. 

In the case of General Howard : 

At the beginning of those proceedings 
General Howard personally asked the court 
to permit him to have counsel to address the 
court. 

General Sherman replied, "I think it 
would be advisable for yourself to do that.'* 
But later counsel were permitted to examine 
and cross-examine and argue. 

In the subsecjuent case of the Proteus 
court of inciuiry^ Lieutenant Garlington 
asked leave for his counsel, Mr. Kent, to 
speak, and Mr. Kent in his argument ex- 
pressed to the court "my grateful acknowl- 
edgments for the courtesy which has ex- 
tended to me the privilege of appearing be- 
fore you in behalf of Lieutenant Garlington." 

It is also important to remember here, 
what is too often forgotten elsewhere in 
criticisms of trials by Attorneys General, 
where they are accused of not remaining per- 
manently "judicial," that the Judge Advo- 
cate's duty of impartiality is limited accord- 
ing to circumstances. If he has to present 
both sides of a case because the accused or 
the applicant is unable to present his case 
or has not competent counsel, then his con- 
troversial powers are subject to his judi- 
cial function, to the largest extent com- 
patible with a forcible presentation of facts 
necessary for the government to possess 
if against the accused or the applicant. 
PiUt when the accused or the applicant 
has able counsel, the Judge Advocate 
may even need assistants properly to main- 
tain the position with which the position 
of the accused or the applicant must be 
compared, and perhaps attacked. In such 

' The Proteus court of inquiry on the Greely Relief 
Expedition of 1883. 
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cases, the Judge Advocate's judicial powers, 
after the preliminary preparation has had the 
benefit of his best and fairest judgment, are 
hardly required to be exercised, excepting 
when the court asks advice. He is compara- 
tively free to act as an advocate as against 
the counsel of the accused or the applicant, 
because thus only could there be examina- 
tion and cross-examination worthy of the 
attention of any competent court. In an 
important case it is better for both truth 
and justice, as well as law, that the evi- 
dence for each side should be presented 
under the guidance of clear-minded and 
skilful counsel, and that the arguments 
should have the precision and power which 
make advocacy useful before judges who 
are thus informed, and warned, also, against 
extremes in their own minds, before bring- 
ing their minds to a decision. Such was 
the situation in this case of Commodore 
Schley, and, therefore, it may be studied by 
lawvers, not as a criminal case between the 
government and an accused person, but as 
a controversy to which the applicant had in- 
vited the Navy Department, and in which 
the applicant, by able counsel, required the 
Judge Advocate to act as an advocate in 
order that the court might obey the order 
of the Department to go into "the entire 
matter.'* 

Yet such advocacy by the Judge Advo- 
cate remains, nevertheless, a part of the 
court's own action "adopted for con- 
venience" as General Sherman pointed 
out. It preserves the responsibility of a 
prosecuting officer before a grand jury to 
advise it, and before a petit jury to con- 
vince it. It is a complicated peculiarity 
of the position of Judge Advocate that he 
combines in his official function so many 
powers with so many conflicting duties. The 
reason is that a military court is intended to 
serve as nearly as possible in place of the 
mind of the commander-in-chief himself, 
who, if he had time to do everything, would 
examine doubtful or disputed cases, with 



such methods and intelligence as the infor- 
mation and skill of the several professions 
might furnish him with. He would some- 
times use, and often abandon, formal meth- 
ods according to his sense. He is not bound 
bv the rules of exclusion which control evi- 
dence in civil courts or by rights of parties 
necessary in courts of equity. The methods 
taken by the President of the United States 
to form his opinion on the appeal as de- 
scribed in his memorandum on the case illus- 
trate this military practice. 

BIAS INEVITABLE IN AN EXAMINA- 
TION BY COUNSEL ON OPPO- 
SITE SIDES.^ 

Parties are permitted to have counsel in 
courts of inquiry, and competent counsel 
know by experience that it is impracticable 
to adopt any but a controversial method 
where two opposite theories are to be sub- 
mitted, from the start, to judges by oppos- 
ing parties and witnesses, at public hearings 
of which a complete record is to be made 
and preserved. Yet even some of the ad- 
vocates in this case occasionally yielded to 
the influence of the ideal which haunts trust- 
ful minds, that a fight can or should be car- 
ried on disinterestedly — at least by the other 
side. The Judge Advocate complained of 
"interruptions," until Mr. Rayner reminded 
him that "objections" was the word to des- 
cribe his suggestions. 

Then Captain Parker in his argument 
seemed to complain that the specifica- 
tions of the precept were "charges" against 
the applicant, as if the applicant had not 

* Something far lower than mere bias is recorded of 
naval ^Titers of an earlier time by Colonel Roosevelt, 
President of the United States, in his chapter on "The 
War with the United States, i8i 2-1 5," in the sixth volume 
of " The Royal Navy " by Wm. Laird Clowes, assisted 
by Sir Clements Markham, Captain A. T. Mahan, Mr. 
H. W. Wilson, Col. Theodore Roosevelt, President of 
the United States, E. Fraser and others, where he says, 
" One of the tricks of the naval writers of the period, on 
both sides, was to compute the tonnage differently for 
friendly and foreign ships, thus making out the most 
gratifying disparity in size for the benefit of national 
vanity" (p. 25). 
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asked for an inquiry because of criticisms or 
libels about which, now that he had asked, 
the govenitnent wished to be specifically in- 
formed. These materials were put into 
shape for clear examination under the prac- 
tice of such courts, by pointing out in the 



sides of what is called, for want of a better 
name, an "Inquiry." Here is the usual 
simplest instance of a witness on his guard. 

On cross-examination of a witness called 
by the government, Mr, Rayner asked, — 

"Have you discussed this {referring to a 




precept what the government considered it 
especially worth while to have reported 
upon by the court. 

It is idle to imagine that such a case can be 
tried without bias, and no I>etler illustration 
of the substantial fairness of our trials in 
common law courts can be found than in the 
exhibition of what the late Mr. Justice Ste- 
phen called the "subtle partisanship" of the 
"experts" in this trial. It was not the coun- 
sel merely who were evidently on opposite 



certain matter in evidence) with anybody 
since this court of inquiry?" 

The witness answered, "I think I have, in 
fact. 1 know i have." 

"With whom?" 

The witness said to the Judge Advocate, 
"Do you want that question answered?" 

Judge Advocate. "Yes. of course.'' 

Answer. "With the Judge Advocate Gen- 
eral of the court." 

"Any one else?" 
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Answer, "I think with Mr. Ward," men- 
tioning the officer who was assisting the 
Judge Advocate. 

If this conversation had taken place in 
one of our court rooms, where it is not the 
practice to profess to beHeve that every wit- 
ness is trying as hard as he can to tell the 
tnith, the whole truth, and nothing but the 
tnith, it would be regarded as a moment of 
truthful bias, but nevertheless of bias 
guarding the point of those confidential 
communications, which take oflF the bloom 
of the reallv fresh fruit. 

There is no self-deceit more complacent 
than that of professional gentlemen, who 
dream that their right to be believed is as 
great as their desire to tell the truth. In 
this case there was much honest protesta- 
tion of the truthful proclivities of the wit- 
nesses, and their mutual contradictions were 
explained as errors resulting from imper- 
fect observation or defective recollection. 
That was doubtless the proper course to take 
in living up to the tone desired upon such an 
occasion. But it is necessary to look be- 
neath the surface in order to distinguish be- 
tween the knowledge of the witnesses and 
their respective personal equations. The 
essential point to be remembered is that even 
the testimony of a gentleman, trained to 
high standards of honor, is affected by 
preparation made under the honest art of 
honorable counsel. The same man hon- 
estly telling the same story tells it differ- 
ently when led by different counsel. This is 
not merely a thing to be regretted, it is a 
thing to be understood. Men of business 
experience realize, as few other men do, 
that an honorable gentleman is as sensitive 
about being believed after he has had his 
attention called to some mistake in his tes- 
timony as he was strenuous in insisting on 
its original correctness. 

After the trial of Admiral Keppel, Vice 
Admiral Sir Hugh Palliser, who appeared 
to be active against Admiral Keppel, was 
tried by court-martial. -The court acquitted ' 



him of misconduct or misbehavior, and 
said that his conduct in many respects had 
been highly exemplary and meritorious, but 
added that he should have made certain 
facts known to his commander-in-chief.^ 



INGENUITY A USUAL INCIDENT 

OF ADVOCACY. 

The need of distinguishing between the 
actions of an officer whose duties and powers 
require him to advise the court, and also 
to represent the government in the trial of 
a case appeared early in this investigation. 

The Judge Advocate asked of a witness, 
"What impression did the Commodore's 
manner make upon you ?" 

When the counsel for the applicant ob- 
jected, the Judge Advocate replied, "I got 
that idea from a question put by Mr. Ray- 
ner to the witness the other day." To 
which Mr. Rayner responded, "Not on such 
a subject as this." Thereupon the Judge Ad- 
vocate withdrew the question, and asked 
concerning the applicant's manner. The 
answer was, "His manner was that of a com- 
mander-in-chief.'' The Judge Advocate 
then asked again for the witness's impres- 
sion, and was again checked by an objection. 

In such target practice as trying to hit 
the^ buirs-eye in the minds of a court or a 
jury, the experienced practitioner is warned 
by previous failures of unsophisticated trust 
in the natural and immediate appreciation of 
the merits of his client or of his cause. He 
finds it expedient to remember that testi- 
mony is not discharged into a vacuum, but 
into a medium subject to the winds of preju- 
dice. Hence, unless he uses some inge- 
nuitv, he mav not even strike the minds of 
his judges at all. 

The Judge Advocate asked an officer to 
state the features of the blockade which may 
aid the court in determining whether or not 
it was an effective blockade. One of the ap- 



' Court-Martial published with that of Keppel. See 
below. 
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plicant's counsel objected that this was 
"very adroitly put," and hence the question 
was changed. 

The applicant's counsel were not to be 
outdone in ingenuity. They asked, with re- 
gard to the movement on May 31: "As a 
matter of fact, treating it as a reconnoissance, 
was it not a success in finding out and de- 
veloping things not known?" 

The Judge Advocate said "that you can- 
not make an opinion a fact," but he did 
not object to the question. 

An entertaining episode was when, in 
cross-examining a witness as to the weak- 
ness of land batteries when the "New York" 
passed them during the battle of July 3, 
Mr. Rayner asked, "You stand to your 
opinion?" 

The president: "We do not want opinions." 

Mr. Rayner: "I did not know he had given 
me an opinion. I thought it was a fact to 
which he was testifying." 



EVIDENCE OF OPINION. 

Notwithstanding the court's authority to 
admit or exclude evidence at its discretion, 
the clearness and constant progress in the 
examination of the witnesses proved the 
value of the assistance of lawyers experienced 
in the application of our rules of evidence. 
It required some pains and a good deal of 
energy to lead the court to an appreciation 
of such criticism, but after the first part of 
the examination, a discretionary mode of 
operation was practised which was sensible. 
The most interesting part of the rulings of 
the court upon evidence was concerning 
questions to experts concerning their opin- 
ions, and the answers of experts involving 
their opinions. So many theoretical lectures 
are given to lawyers and to the public, es- 
pecially by scientific experts, as to how much 
better it would be for the ascertainment of 
truth if experts were exempt from the rules 
of evidence requiring them to stick to the 



questions asked them, and subjecting them 
to cross-examination, that it was fortunate 
to have here an opportunity to observe how 
a cloud of witnesses, experts before a court 
of experts, managed to unload their conflict- 
ing memories, their understandings, and mis- 
understandings. 

In such company the Judge Advocate 
deserved the sympathy as much as he earned 
the appreciation of the legal profession. He 
had to ask questions calling for opinions, 
defend them against objections, and, never- 
theless, advise the court that, while they 
had the power to admit any questions and 
answers, the weight of authority was against 
some of the questions which he asked. For 
instance, the court through him asked, "Was 
every effort, incumbent upon the command- 
ing officer of a fleet under such circum- 
stances, made by the applicant to capture or 
destroy the "Colon" as she lay at anchor in 
the entrance to Santiago harbor, May 27 
to 31, inclusive?" 

The witness replied, "No, I don't think it 



was. 



>? 



The answer seems to have been given be- 
fore the objection was made, but upon ob- 
jection made by the applicant's counsel, 
that the question called for the witness's 
opinion, the president said: "You cannot ob- 
ject to our questions." 

Whereupon the applicant's counsel ar- 
gued that a court of inquiry was composed 
of experts who were to give their own opin- 
ion upon facts which they should find, but 
were not to hear even the opinions of other 
experts. 

After citation of authorities and discus- 
sion, the Judge Advocate said, "I believe the 
weight of authority in a case of this kind is 
against asking the opinions of witnesses; but 
I want to advise the court that thev are en- 
titled to the opinion of any witness if they 
desire it." 

The court then withdrew the question. 

The importance of the objection appeared 
from the answer already stated, which was, 
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"No, I don't think it was." This, of course, 
was disposed of with the question. 

In this connection it is interesting to com- 
pare the answer given, and then excluded, 
with that given by Lord Mulgrave at the 
trial of Admiral Keppel. Lord Mulgrave 
declined to answer a question as to opinion. 
The following question was put to him: "To 
your knowledge and observation did Admiral 
Keppel negligently perform the duty im- 
posed on him on the 27th or 28th of July?" 

He answered: **1 have taken an oath to 
answer the truth to all questions; I look 
upon opinions to be matters liable to error; 
I have answered every fact that has come 
within my knowledge as distinctly as I 
could; I hope the court will not press upon 
me to give my opinions. I have always 
thought that the opinions and thoughts of 
individuals were sacred; I have declined, to 
my most intimate friends, giving any opin- 
ion upon this case; the court, who are to 
form their opinions upon the evidence, take 
an oath not to divulge each other's opinions. 
I hope the justice, candor, and reason of the 
court will extend that protection to me, 
which the law has given to them, and that 
I shall not, be called upon to give any opin- 
ion. The court are to judge of the facts 
before them, and I should think myself in 
a most disagreeable situation as a witness, 
if I am to be called to answer, upon my oath, 
to that which is matter of opinion ; and, per- 
haps, after giving it to-day, at another time 
I may alter my opinion, and think it not a 
just one. The facts I can speak to as mat- 
ters of knowledge — as to opinions I cannot." 

When urged, he said: **The term negli- 
gence implies a crime. I must be equal to 
the duty of an admiral commanding in chief, 
before I can decide, upon oath whether he 
did his duty properly or not. It is for this 
court to decide that, and not for me. I have 
answered the facts, and, if I am to be urged 
more by the court, it is not the Admiral ac- 
cused, but it is me that they are tr}'ing, be- 
cause I am to form an opinion how that 



fleet was to be conducted, and not the man 
who commanded it." 

The court in that case retired, and after 
deliberation decided that the question 
should be put to him again, but that for the 
reasons he had given he might answer or 
decline to answer. The question was ac- 
cordingly put, and he declined to answer. 

In the Schley Inquiry, sooner or later 
however, some such answer was to be ex- 
pected to be got at by dint of skilful ques- 
tioning, and the assistant of the Judge Ad- 
vocate asked a subsequent witness, 

*'What was left undone to destroy the 
'Colon'?" 

Mr. Rayner objected that the question 
should be restricted by reference to certain 
regulations, and it was accordingly modi- 
fied by instructions to the witness, w^ho an- 
swered, "The whole force was not used on a 
defined plan." 

Not content with this advantage, Mr. 
Solicitor Hanna asked a question which 
brought out one of the limitations binding 
even experts when they happen to have 
military responsibilities added to their knowl- 
edge of the art of war. "Why was that im- 
portant?" he asked. Upon objection, the 
question was withdrawn, and the president 
said that "questions calling for the opinion 
of a junior on the action of his superior ought 
not to be asked." 

Almost inevitably, the "belief'' of this and 
that officer, as to the whereabouts of the 
Spanish fleet before it was discovered, was 
testified to. But an objection to a question 
asking for this was afterwards sustained. 

Questions not directly reflecting upon a 
superior were permitted, for instance, as to 
the "strength" of the land batteries in a 
bombardment of June 16. 

The government went even so far as to 
ask for an opinion involving an argumenta- 
tive answer. 

An officer who had feared a collision be- 
tween two vessels of our fleet, the danger of 
which was disputed, was asked when his 
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vessel was in the greatest danger in the bat- 
tle. 

The court admitted the question^ as to 
danger, although the applicant's counsel ar- 
gued that it called for opinion. Mr. Solici- 
tor Hanna ingeniously argued that such ad- 
mission was a necessary exception to the 
rule as to opinion. 

Notwithstanding the responsibility of the 
Judge Advocate to advise the court when 
there was dispute as to methods, he found 
the same practical needs that drive even At- 
torneys General to (juestions leading in sub- 
stance, although wrapped in their formal 
alternative. For instance: — 

'^Confining yourself to facts, was his (the 
applicant's) manner nervous or not?" 

Upon objection, the president said, *'That 
is a proper question ;*' but the court excluded 
a question as to whether the applicant was 
afraid to take responsibility. 

The general but not constant course taken 
by the court, in admitting or excluding 
questions caUing for the opinions of a wit- 
ness on the stand, seemed to incline to the 
exclusion of questions which tended to put 
too great a strain on the conscience of a 
witness in view of his possible partisanship, 
subtle as it might be; or which led too di- 
rectly to categorical answers as to con- 
trolling issues concerning the conduct of 
the applicant, and to the exclusion also of 
questions which invited a witness, of a pos- 
sibly too swift temperament, to express an 
opinion when it appeared that he had not 
the facts upon which to form it. For in- 
stance: 

The court excluded the opinion of a wit- 
ness as to whether, from observation, a 
vessel could have made greater speed, 

' The importance of this ruhng upon a single question 
is shown by the words of the President of the United 
States in his memorandum upon the appeal where he 
quotes the w^ords of the court "dangerous proximity '* to 
the Spanish vessels, and says: "It was not in my judg- 
ment as great as the danger to which the Texas was ex- 
posed by the turn as actually made." This is according 
to the answer of the witness under the said ruling. If 
this ruling is according to the rule laid down by Benet 
(see note below) it is probably near the line of questions 
which should be excluded, unless it is an exception. 
The line does not seem to be very clear. 



since it was not shown that he knew her sea 
speed, and was not on board of her. 

But questions calling for opinions which 
seemed to be necessary to inform the court 
completely^ of the facts in evidence were ad- 
mitted, with the occasional exception of in- 
quiries pressing for criticisms of officers 
superior in rank to the witness. 

Many questions which were asked were 
upon objection, withdrawn; for instance, as 
to "anticipating difficulties", and as to the 
"purpose" of a memorandum. Argumenta- 
tive questions, leading in form and substance, 
were asked by the government. For in- 
stance: The government asked whether 
there were shoals or other obstacles to pre- 
vent boats approaching the mouth of the 
harbor, so as to be within easy range of the 
*'Colon" when she was there. Against ob- 
jection this was admitted. 

HEARSAY EMDENCE. 

The court seemed to take judicial notice 
of the regulations of the navy and of squad- 
ron regulations, and after the logs of vessels 
had been put in by consent, the president cut 
short testimony concerning their contents by 
saying, there is no need of asking the wit- 
ness, "because the log-books are now in evi- 
dence.*' 

This somewhat wholesale treatment of log- 
books reminds one of the opposite view stated 
in testimony in the court-martial of Admiral 
Keppel by Captain Alexander Hood of the 
English ship "The Robust," about his own 
log-book: "I do not think, God knows, that 
log-books which are kept in the manner 
that ship log-books are, ought to be impli- 
citlv taken as evidence. Thev serve to assist 
the memory."^ 

' Benet lays down the rule that ever)' question is ad- 
missible of a military man, when founded on local knowl- 
edge or circumstances not within the reach of all the 
members of the court; for instance opinion as to the ex- 
act execution of a certain plan of operations. But a 
question merely of military science is for the court to try 
on the facts. See Btttct'^s Military Law. 

^Court-Martial of Hon. Admiral Augustus Keppel, as 
to hi'^ conduct against the French on July 27 and 28, 
177S. 
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A witness on cross-examination was not 
permitted to read from the log of another 
vessel. 

The court was careful to prevent the read- 
ing of editorials and newspaper clippings 
which happened to be referred to by letters 
without being enclosed in them. Yet an 
officer was permitted, when testifying as to 
the range, to say that he heard battle mes- 
sengers call out the range to turrets, and in- 
form people standing by, and said, "I would 
have fixed my gun by it, though it was not 
given me officially." 

A newspaper reporter was permitted to 
read from his notes, memoranda of the 
ranges heard when given. 

A good deal of matter concerning others 
than persons concerned with the inquiry as 
conducted had to be excluded, just as evi- 
dence concerning Admiral Sampson was ex- 
cluded, such as a statement by one officer, 
a letter of another officer to the Secretary of 
the Navy, a **hair' from one vessel to 
another not in hearing of the applicant, and 
conversations out of his hearing. 

Attempts at indirect cumulative proof 
were made by the government, such as read- 
ing from a Spaniard's book which the appli- 
cant's counsel had read from, and asking 
whether that corresponded to the fact as to 
the ships withdrawing at night. Captain 
Parker objected. 

CROSS-EXAMINATION. 

The government asked a reporter why he 
did not say in his story in his newspaper 
what he said in the court of inquiry as to the 
closeness of the **Texas'' to the "Brooklyn."' 
The applicant's counsel objected, and said 
the newspaper should be produced and his 
reasons were not wanted. The court ad- 
mitted the question. 

The practice as to examination and cross- 
examination appeared when the applicant's 
counsel stated that they also had intended 
to summon a witness already summoned by 
the government. The Judge Advocate con- 






sequently said that he did not wish to confine 
counsel to cross-examination on what was 
brought out on the direct examination. The 
president said, "The court wants the facts, no 
matter when it gets them.'' When Mr. Ray- 
ner reached, in his cross-examination, the 
matters which he wished to go into beyond 
the direct examination, the Judge Advo- 
cate reminded him, and Mr. Rayner changed 
from leading questions to the form of a di- 
rect examination. The applicant's counsel, 
on the cross-examination of a witness who 
was a member of a board to examine the 
Spanish wrecks, read from the report of that 
board, and questioned the witness with 
reference to it. The Judge Advocate 
insisted that the report be put in evi- 
dence, and that the witness examine it. 
It was put in, and Mr. Rayner asked the wit- 
ness to examine it, and with it a statement 
made by the applicant. The Judge Advo- 
cate objected, and also said that it did not 
belong to cross-examination. Mr. Rayner 
said that now he was examining the witness 
as upon a direct examination. The Judge 
Advocate did not object to that. Finally, 
the witness, by consent of counsel, in order 
to get at material for an answer, figured on 
the papers presented for his examination. 

Mr. Hanna on cross-examination asked 
a witness whether he had not stated other- 
wise in the ward-room. The president ob- 
jected unless the applicant was present, and 
asked for authority as to the admissibility. 

Mr. Hanna appealed to the applicant's 
counsel, who admitted thatthe question could 
be asked on cross-examination. There was 
much argument as to whether the witness's 
answer could be contradicted. Mr. Hanna 
took the point that the purpose was not 
merely to contradict the witness, but to 
prove his conversation with the applicant. 
The court acted in accordance with the view 
that it is largely discretionary^ and excluded 
contradiction. 

The court's advisers, in cross-examining 

■ See Chamberlayne's note in his edition of ♦* Best on 
Evidence '* (1889), on Contradictory Statements, p. 633. 
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a witness, asked about some previous state- 
ment of his. Upon objection, the court re- 
quired that time, place, and individuals 
should be stated in such a question, in 
order that the witness might know about 
what he was being examined. The presi- 
dent, in making this ruling, said, **We know 
more law now." 

THE COURTS ATTENTION. 

The record indicates that the witnesses re- 
ceived constant attention from the court. 
The court's attention was shown when the 
government asked a witness concerning sig- 
nals, "Did they excite comment on board 
the ship?" The president said, "What is the 
use of these questions? It seems to me we 
are taking up time for nothing." 

Later, a witness was asked, "Did you de- 
liver the despatches?'* He began to 
answer, "I took them,'' when the president 
said, "You have not answered the ques- 
tion." 

Again, a witness testifying as to the 
weather stated the force of the wind. The 
Solicitor said, ** You need give only the direc- 
tion." The president said the court would 
like the force also, that it was very important. 

The president, with reference to coaling, 
asked an officer, "Did you say that Cape 
Cniz did or did not look like a favorable 
place?'' 

A witness said, "I believe" so and so. The 
court said his own knowledge was what was 
wanted. 



THE COURT'S CONTROL. 

The court's control of both sides and of 
the whole proceedings appears from the fol- 
lowing instances: 

The Judge Advocate asked a witness, 
"How old are you?" The president said, 
"That has no bearing." The Judge Advo- 
cate asked the witness how long he had been 
in the service, and the question was an- 
swered. 



A ^witness said, with reference to a vessel, 
"I assumed" her tactical diameter was so 
much. The president said, '*We don't 
want that." 

The Judge Advocate on cross-examination 
of a witness, asked him whether he had not 
made some mistake in service at Newport. 
The president ruled this out — "Whether 
there is law on it or not," since the court had 
discretion. 

The applicant took the stand. In the 
course of his testimony he said, ironically, 
that as "evidence of promptness a despatch 
dated May ^y did not reach him until June 
10." The president said, "J^st state the 
fact. It is not worth while to criticise any- 
body." 

The applicant then said, with reference to 
the commander-in-chief, "I never had any 

difference with him, and never " The 

president said, "I would not go any further.'' 

The chief boatswain on the "Brooklyn," 
when testifying to the applicant's conduct 
during the battle of July 3, when others 
were naturally dodging shells, said that the 
applicant's "head never bent." At this, 
there was applause. But the president said, 
*'No, no demonstrations here." 

The Judge Advocate asked a witness, 
"Have you ever said that there is no doubt 
that the applicant was worried and afraid to 
take the responsibility?" The witness re- 
plied, "I said that in my own private notes, 
niy diary, as my opinion at the time." 

The president said that the question was 
proper, and the answer was, but went a little 
too far. 

The court ruled that a witness can be called 
and recalled, to make correction or additions 
at any time, but "not to reiterate." 

The president's control of the trial was 
shown when the Judge Advocate interniptcd 
questions which were being put by Mr. Ray- 
ner to a witness. The president said: "I 
would rather you would not interfere with 
this examination. ... If counsel put words 
into the mouth of a witness you can bring 
it out at the proper time." 



134 



The Green Bag. 



The Judge Advocate urged that this is the 
advantageous time, but the president stopped 
the interruption. 

SOME TIME IS REQUIRED TO IN- 
FORM THE COURT OF LEGAL 
VIEWS. 

Much time was consumed by legal argu- 
ments about rudimentary principles of evi- 
dence, and of the treatment of witnesses, 
with the result of not getting very clear rul- 
ings. Now the Judge Advocate does the 
hard work of a presiding officer by advice 
without having the power to use despatch 
upon such simple matters as the following: 
After argument the court ruled that ques- 
tions intended to impugn the credibility of 
witnesses to prove positions at the battle of 
July 3, or statements made by the applicant 
or conversations with him are admissible 
from one who was present, if material. 

Mr. Rayner began to cross-examine a wit- 
ness as to a despatch from the appHcant to 
the Navy Department. 

The president asked, "Was it sent?'* 
and upon its appearing that it was taken to 
the cable office but not sent, the president 
said, *Tt ought not to appear,'' and declined 
to argue the question when Mr. Rayner 
asked the court, ^'Suppose it was not the 
fault of the applicant?'' The president said, 
**You cannot ask us questions. We are not 
in the witness box. 



j> 



POINTS OF PRACTICE. 

Counsel agreed with the Judge Advocate 
that according to the proper practice in 
courts of inquiry, questions and answers al- 
though excluded, should not be stnick out 
of tlie record, because the record should con- 
tain all the proceedings. Of course, this 
adds to the value of such records for the 
purpose of precedents of practice. 

The Judge Advocate arranged such mat- 
ters as the following: he requested that the 



testimony be not read to a witness by the 
stenographer, but that the witness be ordered 
to report the next day at the opening of the 
court when he could be furnished with a 
part of the record containing his testimony, 
and be asked to withdraw for consideration 
of it. On completion of it he would again 
be called before the court and be given an 
opportunity to amend his testimony as re- 
corded, or to pronounce it correct. This 
was granted. 

But a witness who wished to go away and 
not return w^as permitted to have his testi- 
mony read to him by the stenographer be- 
fore his departure. 

The Judge Advocate suggested that it 
would be convenient to adopt the following 
practice upon objections: first, objection and 
argument by the objector; then reply; then 
objector to close. The counsel agreed upon 
this method. 

The Judge Advocate, while a witness was 
on the stand, offered to suspend his examina- 
tion and to examine another witness w-ith 
reference to differences between original 
papers and copies. Mr. Rayner objected 
that a witness was on the stand. Then the 
Judge Advocate admitted there might be 
objection "if this had not gone out to the 
public.^' He added that he had known it to 
be done frequently in courts-martial and 
courts o( inquiry. The president asked, *'Is 
there any law on this subject?'' The Judge 
Advocate replied, "Nothing but the prac- 
tice.'' Mr. Rayner asked for a precedent, 
and urged that it was important with a view 
to cross-examination that such suspension 
should not be allowed. 

The Judge Advocate said he could look 
up one. Mr. Rayner said that he had tried 
one court-martial case, and that such suspen- 
sion would be contrary to the principles of 
common law practice which were regarded 
in such cases. His objection was sustained. 

As so often happens in trials, not long 
afterward Mr. Rayner wished to suspend the 
examination of a witness, in order to intro- 
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duce certain evitlence for convenience, and 
convenience was yielded to. 

While a witness was on tlie stand the ap- 
plicant's counsel was permitted to put in a 
paper as to computed speed. 

There are many apparently little points 



or not they will venture to seem over par- 
ticular by mentioning such things. For in- 
stance : 

An interpreter was sworn to interpret the 
testimony of one witness, and, in repeating 
the testimony, instead of speaking in the first 




which in one way or another are ;;tiardL'(l. or 
should be raised in the course of a well- 
conducted trial, in order to ensure accuracy 
or to prevent niibintder!;ianilinj.r. They can 
be disposed of withuul loss <]f time, and with- 
out argument, when both counsel and judge 
are experienced, and snch dis])osilion is a 
gain in clearness for all parties. Hut when 
the court is not familiar with the practice or 
the rules, counsel have to consider whether 



person, as the witness did, he framed the 
answers in the third person, as "he says," 
etc. The translation may have been per- 
fect, but this is a method which is not so 
good as rendering the answer as the witness 
gives it. In using the third person, the in- 
terpreter is apt to explain instead of giving 
what is directly characteristic of the witness. 
Such a method of interpreting tends to make 
the testimony less certainly that of the wit- 
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ness, both for the direct and the cross-ex- 
amination. 

NAVAL PECULIARITIES. 

Certain points arose, with reference es- 
pecially to military practice. When the offi- 
cer who took written despatches from Ad- 
miral Sampson to the applicant was testify- 
ing, conversation was excluded as distin- 
guished from oral instructions. An inter- 
esting point in naval practice appeared 
when this witness said that he read the writ- 
ten order which he carried so that he might 
know it if he were obliged to destroy the 
despatch. . He also said that he received 
oral instructions concerning his own actions, 
which did not appear in the written despatch. 

The dangers of cipher transcripts, or trans- 
lations of written despatches, were shown 
by a witness who testified to having found 
it necessary to abbreviate the sentences of a 
despatch because all the words were not in 
the code book. 

An officer who had testified that he pro- 
tested when Admiral Sampson sent a con- 
gratulatory despatch to the applicant, was 
asked by the applicant's counsel, "In pro- 
testing did you refer to the blockade of 
Cienfuegos?'' The witness answered, "I had 
it partially in mind," and the answer was not 
objected to. As to the preliminary report of 
the applicant to the commander-in-chief, 
which was not sent, the court ruled that the 
applicant could refresh his memory by it, 
but could not read it aloud. 

A witness whose testimony was interrupted 
by a recess was warned after the recess that 
his oath was still binding. 

One of the terrors of persons who spend 
their lives in courts is the disposition of 
some witnesses to tell all that thev know, and 
. yet now and then a discreet witness may 
reasonably be asked such a question as that 
asked by Mr. Hanna, who showed the pre- 
cept to a witness, and asked him to state any- 
thing of importance bearing on any of the 
points therein set forth. 



As it is, the government arranges the as- 
sistance at its discretion. A lieutenant of the 
Navy who was present at the trial by order 
of the Navy Department, to assist, was per- 
mitted by the court, after inquiry as to pro- 
priety by counsel of the applicant, to join in 
the examination of a log while counsel were 
examining it before the court. 

A difference between naval etiquette in 
marking distinctions of rank and the man- 
ners of civil courts appeared when the Judge 
Advocate sf)oke to a witness, who was a 
yeoman of one of the ships, by his last name, 
without anv title, and Mr. Ravner on cross- 
examination addressed him as Mr. . 

Mr. Hanna politely expressed regret at 
having once spoken of the applicant as the 
accused. He probably used the word be- 
cause the regulations use it concerning the 
person whose conduct is investigated by a 
court of inquiry. He said that the Judge 
Advocate and he had agreed upon the word 
"applicant" as the description to be used in 
this case. 

EXAMINING A MEMBER OF THE 
COURT AS TO HIS DISQUALIFI- 
CATION. 

So many readers have not seen the record 
that a brief account of the preliminary pro- 
ceedings may be of service to show not only 
the modern military practice, but also its 
liberality as well as dignity. 

Rear -Admiral Schley wrote a letter, dated 
July 22, 1 90 1, to the Secretary of the Navy, 
referring to **The History of the Navy," by 
Edgar Stanton Maclay; the first two vol- 
umes being text-books at the Naval Acad- 
emy. The letter alleged that "perversion of 
facts, misconstruction of intention," and "in- 
temperate abuse and defamation" are con- 
tained in the third volume of that work. 
The letter also referred to "innuendos of 
enemies" and expressed a wish that "this 
entire matter" be discussed, "under the 
clearer and calmer review of my brothers in 
arms.'' and to this end asks "such action at 
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the hands of the Department as it may deem 
best to accompHsh this purpose." 

An order by the Secretary of the Navy 
was issued to Admiral George S. Dewey ap- 
pointing him president of a court of inquiry, 
and naming Rear -Admirals Lewis A. Kim- 
berly and Andrew E. K. Benham as mem- 
bers thereof, and Captain Samuel C. Lemly, 
the Judge Advocate General, judge advocate, 
and ordering that such court convene at the 
Navy Department at Washington at i p.m., 
September 12, 1901, or as soon after as prac- 
ticable, to inquire into the conduct of Rear- 
Admiral Wintield Scott Schley, Commo- 
dore during the recent war with Spain, and 
in connection with the events thereof. The 
order was, to inquire thoroughly into all the 
circumstances bearing upon the subject of 
the investigation; to have witnesses whose 
attendance could be secured; to call upon 
the Navy Department for all documentary 
evidence in relation thereto on its files, and 
to report its proceedings and the testimony 
taken, with a full and detailed statement of 
all the pertinent facts which it may deem 
to be established, together with its opinion 
and recommendation. The order states the 
report should show conclusions upon points 
for which it lays down specifications.^ The 
order says that these specific directions are 
given, primarily, for the information and 
guidance of the court, but do not limit or 
restrict the scope of its inquiry into the "en- 
tire matter," the investigation of which is 
asked bv the officer concerned. 

Rear- Admiral Schley was said to have been 
informed of his right to be present either in 
person or by counsel, during the investiga- 
tion, to cross-examine witnesses and to offer 
evidence. The court was given leave to 
grant at any time "to others interested and 
entitled thereto, like privileges." The inves- 
tigation ordered was to be in open court. 
The order stated that this employment on 
shore duty was required by the public in- 
terests. 

* See note at the end of this article. 



Soon afterwards, Rear- Admiral Kimberly 
was reHeved, and Rear- Admiral Henry L. 
Howison was appointed in his place. The 
first order to the court was modified by 
the order to hold the court at the Navy Yard 
in Washington, instead of the Navy Depart- 
ment. 

On the 27th of July, Rear- Admiral Schley, 
by letter to the Secretary of the Navy, re- 
quested that Specification 5, which contained 
the word "disobedience," should **be modi- 
fied so as to omit the department's expres- 
sion of opinion and thus leave the court free 
to express its own opinion in that matter." 
On the 1st of August, the Assistant Secre- 
tary of the Navy replied by letter, saying 
that the precept treated certain matters as 
established; for instance, the arrival of the 
Flying Squadron off Cienfuegos and off San- 
tiago, the retrograde movement, westward, 
the turn of the "Brooklyn," on July 3, 1898, 
and "the fact that you disobeyed orders as 
reported by you in your telegram dated 
Kingston, May 28, 1898, in which you say: 
*Much to be regretted: cannot obey orders 
of the Department.' ''^ The letter added that 
the court was absolutely free to report that 
he was not wilfully disobedient, or that he 
was justified, and said that his letter and this 
reply would be forwarded to the court. 

The Assistant Secretary of the Navy 
wrote to Captain Lemly, the Judge Advo- 
cate General, that Mr. Edwin P. Hanna, 
solicitor in the office of the Judge Advocate 
General, was associated with and "directed to 
assist you," and ordering the Judge Advo- 
cate General to communicate this appoint- 
ment to the court, and to request that Mr. 
Hanna be afforded facilities for the dis- 
charge of his duties. 

•This refers to the despatch as received by the Navy 
Department after having been put into cipher by the 
person whose business it was to translate. At the inquiry 
it appeared that this part of the despatch as found in 
Commodore Schley's letter-press copy book read as fol- 
lows : " It is also regretted that the Department's orders 
can not be obeyed, earnestly as we have all striven to 
that end." Therefore the Judge Advocate in his argu- 
ment relied upon the copy in the Commodore's copy 
book. 
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On the 1 2th of September, the court met 
in public session at the place appointed. The 
Judge Advocate General referred to article 
1 79 1, paragraph 2, of the Regulations for 
the Government of the Navy. 

Instead of clearing the court room until 
the order and instructions had been read, 
the court withdrew for that purpose, and 
after having decided to sit with open doors 
returned and resumed its public session. 

The Judge Advocate and his assistant had 
agreed, as subsequently appeared, to use the 
word ^'applicant" to describe Rear- Admiral 
Schley, although the Regulations use the 
words "the complainant" and "the accused.'' 

Accordingly the Judge Advocate asked 
whether the applicant desired to be repre- 
sented by counsel. The applicant replied, 
"Yes.'' The Judge Advocate asked: "By 
whom?" The applicant replied: "The Hon. 
Jeremiah M. Wilson, the Hon. Isidor Ray- 
ner, and Captain James Parker, U. S. N." 
Permission was granted, and the Judge Ad- 
vocate introduced those gentlemen as coun- 
sel for the applicant. 

The Judge Advocate then asked permis- 
sion to introduce Mr. Hanna to assist the 
Judge Advocate. Permission was granted. 

The Judge Advocate, having read the 
orders, asked whether there was any objec- 
tion to any of the court. The applicant with 
express regret objected to Rear- Admiral 
Howison, on the ground that he had 
formed and expressed an opinion on the 
merits, and the applicant offered to present 
evidence of this. The following examina- 
tion of Admiral Howison is especially in- 
teresting in view^ of the fact that in the case 
of General Howard^ one of the members of 
the court itself. General Meigs, was a witness 
called by the government. 

'The Judge Advocate directed the appli- 
cant to proceed. 

Tlierefore Mr. Rayner called a newspaper 
reporter as a witness, who said that he had 
heard Howison speak of Schley "in what I 
should call a sneering manner." Upon 

* Court of Inquiry. 



cross-examination, Mr. Hanna asked tlie 
witness whether that was "an impression 
merely"; the witness replied, that it was an 
impression. The witness also testified to 
the words which Howison had spoken. Mr. 
Rayner then called as a witness a book pub- 
lisher, and afterwards an editor of an ency- 
clopedia of biography. The last witness ex- 
pressed his unwillingness to testify. Rear- 
Admiral Howison said to him, "Do not let 
the sentimental part interfere in the least.'* 
Tlie witness then stated that he had heard 
Howison, when looking at a picture of 
Schley, make comments upon Schley of an 
uncomplimentary nature, and suggest that 
Schley had been guilty of disobedience. 

Upon the conclusion of this testimony the 
President of the Court asked Rear-Admiral 
How^ison whether he had any questions to 
ask, to which he replied, "Xo.'' The Judge 
Advocate then said that he had no testi- 
mony to offer. Mr. Rayner then said to the 
court that the applicant challenged Rear- 
Admiral Howison for cause upon the uncon- 
tradicted testimony of three witnesses not 
impeached, and with no denial by Howison. 

The Judge Advocate said that it had been 
arranged that Admiral Howison should make 
a statement after he had heard all that was 
to be said in support of the challenge. 

Mr. Rayner said that that was not the 
practice in courts of inquiry or courts-mar- 
tial; that the applicant and his counsel were 
entitled to hear Admiral Howison before ar- 
gument, so that they could address the 
court, not on their own testimony merely, 
but on the whole testimony. He added that 
if Admiral Howison is to be examined, now 
is the time, and "we want to cross-examine." 

The Judge Advocate replied that the prac- 
tice is, after all has been said in challenge, 
for the member challenged to make "a state- 
ment as a member": that he had not been 
called by the court as a witness, but is en- 
titled, after all that is "urged" against him 
as a challenged member, to make such state- 
ment. 

"Yes," said Judge Wilson, "but not after 
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he has heard the arguments that may be 
made on that evidence.'' 

Air. Rayner compared the challenged 
member to a juror, and said that unless the 
statement were made now there would have 
to be a double argument. 

The Judge Advocate said that the chal- 
lenged member need not make a statement 
now; he may if he chooses; he may make 
none, or he may make one at any time be- 
fore the final conclusion of the court is 
reached. 

Mr. Rayner replied, "Then we reserve our 
argument/' 

The president said, ^'Admiral Howison will 
make his statement now. He will prepare 
it and submit it to the court." 

Admiral Howison said that he would re- 
tire and prepare it and submit it. A recess 
was taken to give him the opportunity to do 
so. 

Upon the reassembling of the court, the 
Judge Advocate read the statement of Ad- 
miral Howison. The statement makes 
answer to the testimony of the newspaper 
reporter; says that Howison does not re- 
member the face of the book publisher, and 
that he had only a short talk with the editor; 
that he is here to obey orders: that he hopes 
that if any doubtful points appear, all such 
points will be decided in favor of Admiral 
Schley; that he has no personal feelings or 
wish, except for the good of the service. A 
copy of a letter of Admiral Howison to the 
Assistant Secretary of the Navy was annexed 
to his statement. The letter said that he was 
ready to withdraw voluntarily or to have the 
Department relieve him; or if the Depart- 
ment, knowing all the circumstances, wished, 
he was ready to do his duty, "without par- 
tiality," as the law required. 

Mr. Rayner said that the applicant's coun- 
sel wished to ask a few questions of Admiral 
Howison. The Judge Advocate repeats this 
to the court, and it is permitted. Admiral 
Howison said that he did not propose to go 
into private discussions. 



Mr. Rayner said to him that the question 
was whether he had made up his mind that 
Admiral Sampson should have the credit of 
the battle of Santiago. Admiral Howison 
replied, *'May be I have,'' and went on to 
explain that perhaps he had made up his 
mind that if Sampson was commander-in- 
chief he was entitled to such credit, and* 
added, ** I am merely talking now of the Navy 
Orders and Regulations, and the customs 
and commands of the service.'' 

To further questions by Mr. Rayner, Ad- 
miral Howison said that he did not recollect 
tliat what the witnesses had testified to had 
happened, and did not even remember all 
the witnesses, but tliat if some one should 
say that an officer had done this or that 
tiling, he would not hesitate to say to any 
one that such officer would be subject to a 
court-martial, if that were so, under the navy 
regulations; and that it was natural to speak 
so when addressed by a stranger on the sub- 
ject. 

Mr. Rayner then said, "Are you willing 
to ask the court to relieve you?' 

Admiral Howison replied, "I can't. They 
must do it on the merits." 

Then followed this interesting dialogue: 

Mr. Rayner vsaid, **If the question of who 
was commander-in-chief is involved, and 
you think that Admiral Sampson was, have 
you not made up your mind on a very im- 
portant question?" 

Admiral Howison answered, "No." 

Mr. Ravner: "Whv not?" 

Admiral Howison said, "I don't care what 
a naval officer has been talking in private. . . . 
Naval officers are taught from youth up that 
their oath of office is something different 
from most people's oaths," and he added, 
"an officer may judge from the testimony 
without regard to what he may have taken 
from newspaper reports." 

Mr. Rayner said, **Rut you put on us the 
burden of proof that your opinion was 
wrong." 

Here came what lawyers would expect, 
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the usual begging of the question by an 
honest person unaccustomed to such exam- 
ination and especially by a person accus- 
tomed to command. Admiral Howison 
answered that, if a man is commander-in- 
chief, somebody must prove that he is not. 
Then followed some discussion, in which the 
Judge Advocate said, "I assisted in prepar- 
ing the specifications." 

Mr. Rayner: *'We did not,'' and remarked 
upon a comparison between the conduct of 
Schley and Sampson. The Judge Advo- 
cate said that it was not a question of com- 
parison. 

Mr. Rayner then said, "We intend to 
prove that Admiral Sampson was not at the 
battle of Santiago at all," and added that "It 
becomes a question who was the comman- 
der-in-chief. ... If Admiral Howison has 
expressed an opinion, we have the burden of 
proving innocence." 

Mr. Rayner then asked Admiral Howison 
whether he had not, to one of the three wit- 
nesses, or to any one else, expressed an 
opinion as to Admiral Sampson's having 
commanded at Santiago and deserving the 
credit for the victory. 

Admiral Howison replied, "It is gener- 
ally understood" that Admiral Sampson 
was, and added "I have not seen the official 
reports. . I have not made up my mind, be- 
cause I do not know the circumstances." 

During the argument which followed, Mr. 
Rayner was saying that, according to one of 
the witnesses. Admiral Howison had spoken 
of coaling at sea and of disobedience, when 
Admiral Howison interrupted Mr. Rayner, 
and said, "I do not like positively to deny 
the words of these gentlemen that came here. 
Thev are not exactlv under oath, neither am 
I. They should be believed just as much as 
myself. I do not like to be so positive;" 
then he added that the witness quoted "must 
be mistaken as to coaling." Mr. Rayner re- 
plied, "I am perfectly willing to believe 
everv word vou sav," and added that the ob- 
jection was entirely on the basis of Admiral 



Howison's own statement. Mr. Rayner 
then made his argument, and compared the 
challenged member to a challenged juror 
who has an opinion which requires evidence 
to remove it, and said it was safer to ex- 
clude him. 

The Judge Advocate then advised the 
court that it was in order for the unchal- 
lenged members to withdraw. Accordingly, 
a recess was ordered. 

Upon the reassembling of the court, the 
president stated that the objection to Rear- 
Admiral Howison as a member of the court 
was sustained, and that he was therefore ex- 
cused. 

The court was then adjourned without 
day, to await the action of "the convening 
authority," and the president of the court 
wrote to the Secretary of the Navy informing 
him of the objection, and of its having been 
sustained, and of the adjournment subject 
to instructions. 

It is worth noting here that at the court- 
martial of Captain David Porter^ of the 
United States Navy, he challenged the Judge 
Advocate as biased, and so unfit to act as 
such officer. The court asked the advice of 
the Judge Advocate himself upon the point. 
The Judge Advocate replied, the accused 
has no right to except to the Judge Advo- 
cate, and the court has no right to decide on 
any exception to the Judge Advocate. No 
precedent has been of such a thing. The 
court opened and announced its denial of 
Captain Porter's challenge. The Judge Ad- 
vocate then proceeded and tried the case. 

Some readers will probably agree with the 
following remarks of the late author, J. Feni- 
more Cooper, concerning certain supposed 
prejudice on the part of members of the 
court-martial which tried Captain Macken- 
zie, but the present writer thinks the view 
mistaken. Mr. Cooper wrote: "Tliis is one 
of the evils which result from the encroach- 
ments of the press, which will soon over- 
shadow all that is left of justice in the coun- 

* Court- Martial, 7 July, 1825. 
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trv, unless checked. The record of no court 
of inquiry ought to be published until the 
case is finally disposed of, nor, as we think, 
the evidence in any trial. Nothing is gained 
by it but catering to a vicious taste or mor- 
bid curiosity, while much may be lost to the 
rightful administration of justice.^'^ 

A taste for understanding how solemn acts 
of government are done is not vicious, and 
the surest way to gratify it is at the moment 
when it is being done. Curiosity as to how 
we are governed is not morbid. If there is 
any tendency which would increase vice and 
morbidness, it is a want of such taste and 
such a curiosity. The press, newspapers in- 
cluded, with all its faults, increases the influ- 
ence of both civil and military courts, and 
while doing much injustice does more good 
than harm to the administration of justice. 

On the 20th of September the court again 
assembled, Rear- Admiral Francis M. Ram- 
say being present. 

The Judge Advocate read a letter of 13th 
of September, from the Assistant Secretary 
of the Navy, appointing Rear-Admiral Ram- 
say in place of Howisoo relieved. 

The Judge Advocate inquired of the ap- 
plicant whether there was any objection; to 
which the applicant replied, "None." 

The president and the other members of 
the court were then sworn by the Judge Ad- 
vocate, and he was sworn by the president 
in the presence of the applicant. 

Several persons were sworn as stenogra- 
phers. 

The Judge Advocate read a letter from 
the president of the court to the Secretary of 
the Xavy, requesting that the court be fur- 
nished with all the documentary evidence on 
the files of the Department relating to the 
matter under inquiry, and the reply stating 
compliance and offering attention if further 
documents should be required. 

* Review of the Proceedings of the Naval Court Mar- 
tial in the ca-se of Alexander Slidell Mackenzie, a Com- 
mander in the Navy of the United States. By James 
Fenimore Cooper. (New York, 1844.) 

*U. S. N. Keg., 1792. 



The Judge Advocate advised the court 
that it was in order for the court to with- 
draw to discuss its order of procedure. The 
court withdrew. 

Upon reassembling, the Judge Advocate 
asked whether the applicant had anything to 
offer as to the method of conducting the in- 
quiry, whether the applicant would begin or 
the Judge Advocate should begin. Judge 
Wilson said, "Go right along, Mr. Judge Ad- 
vocate.'* 

Whereupon, the Judge Advocate pro- 
ceeded to put in his case. 

RULINGS AND ARGUMENTS. 

The most of the rulings were upon 
points of practice, as might be expected in a 
court appointed for a single case only. The 
most of the discussions concerning what rul- 
ings should be given were about the admis- 
sibility of opinions. About an equal number 
of points were raised, by one side or the 
other, concerning hearsay. The rulings 
which limited the scope of the reports of the 
court, and thus affected the nature of the 
inquiry more than any other rulings, were 
those which excluded questions intended to 
raise comparisons between the conduct of 
Admiral Schley and Admiral Sampson, as 
to the blockade; and as to neither having 
tried to destroy the "Colon,^' when she was 
Ivinij at the mouth of the harbor; and as to 
facts leading to the question of command at 
the battle of Santiago. But one of the 
peculiarities of the case is that the applicant's 
counsel postponed and finally omitted de- 
bate which would have required an expressly 
clear ruling as to whether command was or 
was not in issue. They took the risk of the 
possible uncertainty of arbitrary rulings on 
evidence. This policy may have helped 
them to divide the court. 

The arguments of the counsel for the ap- 
plicant mean substantially, in brief, that dur- 
ing the entire time under examination he had 
much discretion, which he used reasonably, 
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and that, upon the whole, he obeyed orders, 
and that if he was ever disobedient, it was 
for justifiable cause. The arguments of the 
Judge Advocate and the Solicitor, his assis- 
tant, mean, substantially, that whether he 
obeyed orders or not, he did not do his ut- 
most to find, burn, sink or destroy the 
enemy, and that iiuich of his conduct was un- 
justifiable disobedience of orders upon points 
essential to any success in the campaign. 

The judicial clearness and brevity of the 
opening argument by Mr. Ilanna, made 
after the evidence was in, and the argumen- 
tative force of his statement of facts, is of 
great assistance in looking back at the com- 
plicated masses of testimony and documents. 
A comprehensive grasp of details and a sober 
discussion of the points made for the appli- 
cant characterized the final argument of 
Captain Lemly, the Judge Advocate, who 
won confidence in the spirit of his prosecu- 
tion of the inquiry when he said, *'From my 
knowledge of the man, having served under 
his command on two cniises, I have never 
believed, nor do I claim from the evidence, 
that personal misconduct, — or, to call a spade 
a spade, cowardice — was exhibited by Com- 
modore Schley in any part of his career as 
commander-in-chief of the 'Flying Squad- 
ron. 

No man can be always lucky, and the luck 
which had previously attended Admiral 
Schley was not with his cause when the sud- 
den death of Judge Wilson, in the midst of 
the inquiry, deprived him of his wary senior 
counsel. Great professional consideration is 
due to the able associates who had to go on, 
contrary to their original plans. The ag- 
gressive tactics of the remaining senior coun- 
sel for the applicant in the course of the 
trial has been criticised as not adapted to 
affect the judgment of the members of the 
court, but the worth of counsel is to be 
weighed by the strongest and not by the 
weakest points which they make, whether in 
matter or manner, and it was in telling cross- 
examination, and in his final spirited argu- 



ment, that the value of Mr. Rayner's able 
advocacy was proved. He and Captain 
Parker, who added naval to legal experi- 
ence, succeeded in dividing the court upon 
points involving the tone of its report, and 
in a court of inquir}' this goes a great w-ay, 
especially as it shall affect the future judg- 
ment of students not stirred by the antagon- 
ism of present parties. Tlie division of the 
court and the review of the President of the 
United States on the appeal prove that 
vituperation, even when patriotic, has sig- 
nally failed as against either side. 

Since the printed record contains about 
sixteen hundred pages of testimony, it may 
be convenient for readers to know that ap- 
pended to Mr. Rayner's argument, and ar- 
ranged under the several specifications, are 
brief minutes of testimonv written bv Mr. 
M. A. Teague, of Baltimore, to whom Mr. 
Rayner gave the credit of this laborious 
work. With Mr. Hanna's statement for the 
government and these minutes for the appli- 
cant, one is helped to find and to appreciate 
the evidence relied upon on each side. 

CHARACTERISTIC POWERS. 

The chief trait distinguishing the methods 
of examination in courts of inquiry from 
those of civil courts is the court's control. In 
civil courts the rules of exclusion, w'hich 
give the parties to the cause the right to have 
hearsay opinions, matters concerning others, 
and evidence of character ruled out, when 
offered, subject the court to be overruled by 
a superior or an appellate court, if it admits 
or rejects evidence illegally. Hence, each 
party can plan beforehand with some degree 
of approximate correctness as to how its own 
evidence will be treated, either by the ori- 
ginal or the final court. But no man can tell 
what a court of inquiry may admit or ex- 
clude, or what some member of it may per- 
mit himself to think about, and even to re- 
port about, even if excluded. 

This renders a court of inquiry a source 
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of more varied information about a general 
situation or a particular fact than a civil 
court. It prevents either party from con- 
troUinpr the opinion of the court by not offer- 
ing evidence which might damage such 
party, and it enables the court to contribute 



when soldiers wish to be sure that they are 
right, before they go ahead, they stop to 
take lessons of men whose professional busi- 
ness it is to examine and cross-examine with- 
OTit fear or favor, to argue to a definite point, 
williout anxiety lest the world will lose truth 
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a broad view of its own as distinguished 
[rntn a narrow finding within more or less 
technical limits. 

Thus a court of inquiry is fundamentally a 
military and not a civil institution. Its prac- 
tice, hnwcver. of trying lo make some use of 
li",';d |'rinci|i!eR as distinguished from legal 
rules iif evidence is a professional tribute by 
the army and navy to the value of the 
thought and experience of lawyers. Even 



because one cannot talk on both sides at 
once, to control deliberation to evidence 
known by both sides to be in the case, and to 
give value lo ilecision by confining it to what 
was examined and argued. 

In this case when the court bad all the ad- 
vantages of both legal and military assist- 
ance, where the witnesses were almost all 
experts of one kind or another, where the 
court was not bound by rules of exclusion 
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or of admission of parties or of testimony, 
except so far as their discretion limited them 
under the order for the inquiry, there were 
nevertheless difficulties similar to those 
which are complained of in our civil courts. 
Some difljculties were overcome, as they are 
in civil courts, by reasonable agreements of 
counsel, but the authority of the court to 
decide more freely than any civil court can, 
by no means eliminated the rest of the diffi- 
culties. The very power of the court raised 
difficulties of its. own, for instance, as to the 
exclusion of Admiral Sampson as a party, 
and as to questions of evidence bearing on 
his relations to the matter. Thus difficul- 
ties arising in the practice of civil courts 
which have to be met by principles of com- 
mon law and equity, arise also in military 
courts, which are granted power in order to 
avoid such difficulties. Then, by the very 
exercise of such power, the military courts 
create difficulties which, in their turn, have 
to be overcome by the exercise of some su- 
perior power; thus, sooner or later, the ac- 
tion of both civil and military courts has to 
be subjected to the decision of some power 
which can bring a case to an end, not be- 
cause any one is satisfied, but because it is 
one of the functions of that power to end 
cases when it is not obliged by some law or 
principle or necessity to keep it pending. 
This power to conclude trials is one of the 
essential necessities of any government. 

THE VALUE OF THE CASE. 

The chief importance of this case, for the 
military service, may be in the findings of 
fact and the opinion of what the decision of 
the Secretary of the Navy describes as "the 
full court" and in his approval of such find- 
ings and such opinion, and in the mingled 
approval and criticism of the opinions of the 
members of the court collectively and sever- 
ally by the President of the United States in 
his review of the entire matter on the appeal. 
The value of the case as a precedent for 



military courts is the decision that "pro- 
priety" requires them not to make a find- 
ing of fact or to render an opinion upon 
a question on which evidence is excluded 
by them. Thus the action of the pre- 
siding member of the court, by carrying 
his exercise of the discretion of a military 
judge to an extreme, has given occasion for 
a decision of the Navy Department which 
at once strengthens the position of Judge 
Advocates throughout the service by adding 
a legal principle to clarify the obscure stand- 
ard of fairness for military judges. This de- 
cision also improves the relations of legal 
counsel of an applicant towards the Judge 
Advocate, and the members of the court, 
by opening to them definitely an oppor- 
tunity to argue upon the final limits to be 
put to the report in consequence of ex- 
cluding one who is offered in any way as a 
party. The memorandum of the President 
of the United States on the appeal both 
warns and protects dissenting members of a 
court of inquiry. 

After the storm of professional jealousies 
and ferocious political passions of which it 
has been a centre shall have subsided, and 
the history of this inquiry shall have been 
written by competent and impartial students 
of its record, the case will stand as a lead- 
ing precedent of thorough work. All sides 
labored under circumstances of great diffi- 
culty. Each is said to have been attacked by 
secret as well as open enemies, some of them 
in power, and many of them influential. 
Naturally the stress of personal feeling 
which was inevitable, led the advocates of 
each side and the members of the court to 
be as careful as they were outspoken. 

Whether the reader was interested in the 
play of organized forces, or in the fortunes* of 
individuals, his imagination found there a 
solemn scene. No case can be conceived in 
which the clear-mindedness and skill re- 
quired by the legal profession were more 
needed to prevent, by reciprocal objections, 
waste of energy in scandalous quarrels; to 
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find out what issues the court would con- 
sider and to hold the examination down to 
the necessary facts controlling such issues. 
As usual it was heard here and there that 
the public would have less confidence in 
either side because of its presentation by 
legal advocates. But without such critical 
assistance the case threatened to involve the 
history of the modern and of the ancient 
world. The confidence of the public, while 
often withheld from the views of advocates 
on either side of any controversy, is apt to 
be given quite freely to the judgment of a 
court informed and warned, if not guided, 
by such advocacy. That is the honest pur- 
pose as well as the useful result of our legal 
practice which the regulations of the Navy 
treat with a respect proved by imitation so 
far as the exigencies of military service per- 
mit. 

THE LEGAL RESULTS. 

The ability with which the inquiry was 
conducted on both sides was a worthy 
preparation for the mastery of the case after 
the appeal by the President of the United 
States whose learning as a military critic^ and 
whose experience as a soldier enabled him 
to rise above the necessary function, even of 
his great office, and to lay down the military 
law, besides treating war as a business in 
deciding upon the facts. 

The legal results of the inquiry are that 
Rear-Admiral Schley has been expressly 
protected against the personal abuse which 
caused his api)lication for the inquiry; that 
the court has exercised its discretion by re- 
fusing to hear an Admiral who claimed to be 
interested, and by excluding even so funda- 
mental a (|ucstion as command from its 
opinion in a case where it excluded evidence 
offered upon the point, although some evi- 
dence concerning command was given inci- 

» Sec "The Naval War of 1812,'* by Theodore 
Roosevelt, published in 1882 and 1900; also his chapter 
on that war in "The Royal Navy" above referred to. 



dentally; that the propriety of dissent upon 
issues tried has been respected by both the 
Secretary of the Navy and the President of 
the United States; that the power of any 
member of a court of inquiry to express 
views even without strict propriety if within 
the precept, although not approved, has not 
been disputed by the Secretary of the Navy, 
and has been respectfully recognized by the 
President of the United States; that the ap- 
peal from an inquiry in open session has 
resulted in a private inquiry by the Comman- 
der-in-Chief, who admitted and excluded 
witnesses and advisers as he chose: that 
he has examined on appeal the ques- 
tion of command and credit which the 
dissenting member of the court of inquiry 
raised by an inartificial finding in his 
separate opinion instead of by a recom- 
mendation for further inquiry: and that the 
President, as Commander-in-Chief, has ren- 
dered a decision upon the whole case exclud- 
ing and including details at discretion as he 
deemed best, and has thus exemplified in a 
striking manner the difference between the 
powers and the methods of civil and of mili- 
tary judges.^ 

*This is not a discussion of courts-martial, but some 
old soldiers and sailors may remember in their own ex- 
perience, in the rush of the Civil War, instances like the 
following: In 1864, a General Court- Martial, of which 
Major Henry P. Bowditch of the Fifth Massachusetts 
Cavalry was president, tried an officer upon a charge 
made by his superior officer. The court found the ac- 
cused guilty, but also found that his conduct was not 
criminal. Hence the court added that "The court . . .' 
do therefore acquit him." The court explained these find- 
ings by stating the conduct of the officer who had made 
the accusation which the court characterized ** as conduct 
unbecoming an officer and a gentleman.** General 
Orders, No. 91, Headquarters Department of "Washington, 
22nd Army Corps, September 29, 1864. This is said to 
have been read aloud to the regiment to which the ac- 
cuser and accused belonged, and to have been approved 
by the general in command. 

Of the freedom of courts of inquiry Winthrop says : 
** Some of the most conspicuous instances . . . have 
l)een cases in which a . . . court-martial was . . . 
barred by the . . . statutory period, and a court of in- 
quiry remained the only means by which the facts could 
be satisfactorily investigated, or the person vindicated 
or the reverse. ... In the cases of General Dyer and 
General Howard the charges and transactions dated 
back beyond the period of the statutory limitation.** 
(Ch. 24.) 
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EXTRACT PROM THE PRECEPT. 

The precept contained the following specifications for 
inquiry concerning Commodore Schley : 

'•(i). His conduct in connection with the events of 
the Santiago campaign. 

" (2) The circumstances attending, the reasons con- 
trolling, and the propriety of the movements of the 
' Flying Squadron' off Cienfuegos in May, 1898. 

"(3). The circumstances attending, the reasons con- 
trolling, and the propriety of the movements of the said 
squadron in proceeding from Cienfuegos to Santiago. 

*' (4). The circumstances attending the arrival of the 
* Flying Squadron * off Santiago, the reasons for its retro- 
grade turn westward, and departure from off Santiago, 
and the propriety thereof. 

" (S). The circumstances attending and the reasons 
for the disobedience by Conjmodore Schley of the orders 
of the department contained in its dispatch dated May 
25, 1898, and the propriety of his conduct in the prembes. 

*• (6). The condition of the coal supply of the ' Flying 
Squadron,* on and about May 27, 1898; its coaling facil- 
ities ; the necessity, if any, for, or advisability of, the re- 
tumi of the squadron to Key West to coal ; and the ac- 
curacy and propriety of the official reports made by 
Commodore Schley with respect to this matter. 

"(7). Whether or not every effort incumbent upon 
the commanding officer of a fleet under such circum- 
stances was made to capture or destroy the Spanish 
cruiser * Colon ' as she lay at anchor in the entrance to 
.Santiago harbor. May 27 to 31, inclusive, and the neces- 
sity for, or advisability of, engaging the batteries at the 
entrance to Santiago harbor, and the Spanish vessels at 
anchor within the entrance to said harbor, at the ranges 
used, and the propriety of Commodore Schley's conduct 
in the premises. 

*'^8). The necessity, if any, for, and advisability of, 
witharawing at night the' Flying Squadron ' from the en- 
trance to Sai^iago harbor to a distance at sea, if such 
shall be found to have been the case ; the extent and 
character of such withdrawal ; and whether or not a close 
or adequate blockade of said harbor, to prevent the es- 
cape of the enemy's vessels therefrom, was established, 
and the propriety of Commodore Schley's conduct in the 
premises. 

" (9). The position of the ' Brooklyn ' on the morning of 
July 3, 1 898, -at tlie time of the exit of the Spanish ves- 
sels from the harbor of Santiago, the circumstances at- 
tending, the reasons for, and the incidents resulting from 
the turning of the ' Brooklyn * in the direction in which she 
turned at or about the beginning of the action with said 
Spanish vessels, and the possibility of thereby colliding 
with or endangering any other of the vessels of the 
United States fleet, and the propriety of Commodore 
Schley's conduct in the premises. 

'*(io). The circumstances leading to, and the inci- 
dents and results of, a controversy with Lieut. Albon C. 
Hodgson, U. S. Navy, who, on July 3, 1898, during the 
battle of Santiago, was navigator of the ' Brooklyn,' in re- 
lation to the turning of the ' Brooklyn ' : also the colloquy 
at that time between Commodore Schley and IJeut. 
Hodgson, and the ensuing correspondence between them 
on the subject thereof and tlie propriety of the conduct 
of Admiral Schley in the premises." 

The precept also says that : 

" The foregoing specific directions are given primarily 
for the information and guidance of the Court, but do 



not limit or restrict the scope of its inquiry into the * en- 
tire matter,' the investigation of which is asked by the 
officer concerned. 

*' Rear-Admiral Schley has been informed of his right 
to be present, either in person or by counsel, during the 
investigation, to cross-examine witnesses and to offer 
evidence before the Court, should he so desire. The 
Court may at any time grant to others interested and 
entitled thereto like privileges. 

** The investigation will be held in open court." 



There is not space to reprint the Court's report of the 
facts. Their opinions and the decision of the Secretary 
of the Navy and the decl*iion of the President of the 
United States contained in his Memorandum on the 
appeal are here given. 

THE OPINION OP THE COURT. 

Commodore Schley, in command of the Flying Squad- 
ron, should have proceeded with utmost dispatch off Cien- 
fuegos, and should have maintained a close blockade of 
that port. 

He should have endeavored on May 23, at Cienfuegos, 
to obtain information regarding the Spanish squadron by 
communicating with the insurgents at the place designated 
in the memorandum delivered to him at 8.15 a.m. of that 
date. 

He should have proceeded from Cienfuegos to San- 
tiago de Cuba with all dispatch and, should have disposed 
his vessels with a view of intercepting the enemy in any 
attempt to pass the Flying Squadron. 

He should not have delayed the squadron for the Eagle. 

He should not have made the retrograde turn west- 
ward with his squadron. 

He should have promptly obeyed the Navy Depart- 
ment's order of May 25. 

He should have endeavored to capture or destroy the 
Spanish vessels at anchor near the entrance of Santiago 
Harbor on May 29 and 30. 

He did not do his utmost with the force under his 
command to capture or destroy the " Colon " and other 
vessels of the enemy which he attacked on May 31. 

By commencing the engagement on July 3 with the port 
battery, and turning the ** Brooklyn " around with port 
helm, Commodore .Schley caused her to lose distance and 
position with the Spanish vessels, especially with the 
" Vizcaya " and " Colon." 

The turn of the " Brooklyn" to starboard was made to 
avoid getting her into dangerous proximity to the Spanish 
vessels. The turn was made toward the "Texas," and 
caused that vessel to stop and to back her engines to 
avoid possible collision. 

Admiral Schley did injustice to Lieutenant Commander 
A. C. Hodgson in publishing only a jXDrtion of the corre- 
spondence which passed Ixjtween them. 

Commodore Schley's conduct in connection with the 
events of the Santiago campaign prior to June I, 1898, 
was characterized by vacillation, dilatoriness and lack of 
enterprise. 

His official reports regarding the coal supply and the 
coaling facilities of the Flying Squadron were inaccurate 
and misleading. 

His conduct during the battle of July 3 was self-pos- 
sessed, and he encouraged, in his own person, his subor* 
dinate officers and men to fight courageously. 
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THE DISSENTING OPINION. 
In the opinion of the undersigned, the passage from 
Key West to Cienfuegos was made by the Flying Squad- 
ron with all possible dispatch, Commodore Schley having 
in view the importance of arriving off Cienfuegos with as 
much coal as possible in the ships' bunkers. 
The blockade of Cienfuegos was effective. 
Commodore Schley, in permitting the steamer " Adula " 
to enter the port of Cienfuegos, expected to obtain infor- 
. mation concerning the Spanish squadron from her when 
she came out. 

The passage from Cienfuegos to a point about twenty- 
two miles south of Santiago was made with as much dis- 
patch as was possible while keeping the squadron a unit. 
The blockade of Santiago was effective. 
Commodore Schley was the senior officer of our squad- 
ron off Santiago when the Spanish squadron attempted 
to escape on the morning of July 3, 1898. He was in ab- 
solute command, and is entitled to the credit due to such 
commanding officer for the glorious victory which resulted 
in the total destruction of the Spanish ships. 

George Dewey, 
' Admirals U. S. N. 

Sam. C. I.emly, 
Judge Advocate General, U. S. N., Judge Advocate. 

RECOMMENDATION. 

In view of the length of time which has elapsed since 
the occurrence of the events of the Santiago campaign, 
the court recommends no further proceedings be had in 
the premises. ^^^^^^ ^^^^^^ 

Admiral, U. S. N., President, 
Sam. C. hEMLY, 
Judge Advocate General y U. S. N., Judge Advocate. 

THE DECISION OP THE SECRETARY OP THE NAVY. 

The department has read the testimony in this case, 
the arguments of counsel at the trial, the court's findings 
of fact, opinion and recommendation, the individual mem- 
orandum of the presiding member, the statement of ex- 
ceptions to the said findings and opinion by the applicant ; 
the reply to said statement by the judge advocate of the 
court and his assistant, and the brief this day submitted 
by counsel for Rear-Admiral Sampson traversing the pre- 
siding member's view as to who was in command at the 
V)attle of Santiago. 

And, after careful consideration, the findings of fact 
;a.nd the opinion of the full court are approved. 

As to the point on which the presiding member differs 
J^rom the opinion of the majority of the court, the opinion 
of the majority is approved. 

As to the further expression of his views by the same 
.nember with regard to the questions of command on the 
morning of July 3, 1898, and of the title to credit for the 
jnsuing victory, the conduct of the court in making no 
finding and rendering no opinion on those questions is 
ipproved — indeed, it could with propriety take no other 
:ourse, evidence on these questions during the inquiry 
laving been excluded by the court. 

The department approves of the recommendation of 
the court that no further proceedings be had in the pre- 
mises. 

The department records its appreciation of the arduous 
labors of the whole court. j,,„^ ^ l.,ng, 

Secretary of the Navy. 

ItHE memorandum op the PRESIDENT OP THE 
UNITED STATES UPON THE APPEAL. 

White House, February 18, 1902. 
I have received the apf>eal of Admiral Schley and the 
tmswer thereto from the Navy Department. I have ex- 



amined both with the utmost care, as well as the preced- 
ing appeal to the Secretary of the Navy. I have read 
through all the testimony taken before the Court aad the 
statements of the counsel for Admirals Sampson and 
Schley ; have examined all the official reports of every 
kind in reference to the Santiago naval campaign, copies 
of the logbooks and signal books, and the testimony be- 
fore the Court of Claims, and have also personally had 
before me the four surviving captains of the five ships, 
aside from those of the two admirals, which were actively 
engaged at Santiago. 

It appears that the Court of Inquiry was unanimous 
in its findings of fact and unanimous in its expressions of 
opinion on most of its finding^ of fact. No appeal is 
made to me from the verdict of the Court on these points 
where it was unanimous. I have, however, gone care- 
fully over the evidence on these points also. I am satis- 
fied that on the whole the Court did substantial justice. 
It should have specifically condemned the failure to en- 
force an efficient night blockade at Santiago while Ad- 
miral Schley was in command. On the other hand, I 
feel that there is a reasonable doubt whether he did not 
move his squadron with sufficient expedition from port 
to port. The Court is a unit in condemning Admiral 
Schley's action on the point where it seems to me he 
most gravely erred; his "retrograde movement " when 
he abandoned the blockade, and his disobedience of 
orders and misstatement of facts in relation thereto. It 
should be remembered, however, that the majority of 
these actions which the Court censures occurred five 
weeks or more before the fight itself; and it certainly 
seems that if Admiral Schley's actions were censurable 
he should not have been left as second in command 
under Admiral Sampson. His offenses were in effect 
condoned when he was not called to account for them. 
Admiral Sampson, after the fight, in an official letter to 
the Department alluded for the first time to Admiral 
Schley's " reprehensible conduct " six weeks previously. 
If Admiral Schley was guilty of reprehensible conduct of 
a kind which called for such notice from Admiral Samp- 
son, then Admiral Sampson ought not to have left him 
as senior officer of the blockading squadron on the 3d of 
July, when he (Sampson) steamed away on his proper 
errand of communication \A\\\ General Shafter. 

We can therefore for our present purposes dismiss 
consideration of so much of the appeal as relates to any- 
thing except the battle. As regards this, the point raised 
in the appeal is between Admiral Sampson and Admiral 
Schley, as to which was in command, and as to which- 
was entitled to the credit, if either of them was really en- 
titled to any unusual and preeminent credit by any 
special exhibition of genius, skill and courage. The- 
Court could have considered both of these questions, but 
as a matter of fact it unanimously excluded evidence 
offered upon them, and through its president announced 
its refusal to hear Admiral Sampson's side at all ; and in 
view of such exclusion the majority of the Court acted 
with entire propriety in not expressing any opinion on 
these points. The matter has, however, been raised by 
the President of the Court. Moreover, it is the point 
upon which Admiral Schley in his appeal lays most stress, 
and which he especially asks me to consider. I have 
therefore carefully investigated this matter also, and have 
informed myself upon it from the best sources of infor- 
mation at my command. 

The appeal of Admiral Schley to me is not, as to this, 
the chief point he raises, really an appeal from the deci- 
sion of the Court of Inquiry. Five-sixths of the appeal 
is devoted to this question of command and credit; that 
is, to matter which the Court of Inquiry did not consider. 
It is in effect an appeal from the action of President 
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Mc Kinky three years ago "^hen he sent in the recom- 
mendations for promotion for the various officers 
connected with the Santiago squadron, basing these 
recommendations upon his estimate of the credit to 
which the officers were respectively entitled. What I 
have to decide, therefore, is whether or not President 
McKinley did injustice in the matter. This necessarily 
involves a comparison of the actions of the different 
commanders engaged. The exhaustive official reports of 
the action leave little to be brought out anew ; but as 
the question of Admiral Sampson's right to be considered 
in chief command, which was determined in his favor by 
President McKinley, and later by the Court of Claims, 
has never hitherto been officially raised, I deemed it 
best to secure statements of the commanders of the five 
ships (other than the ** Brooklyn" and " New York," the 
flagships of the two admirals) which were actively en- 
gaged in the fight. Admiral Philip is dead. I quote ex- 
tracts from his magazine article on the fight, written 
immediately after it occurred; closing with an extract 
from his letter to the Secretary of the Navy of February 
27, i8(;9. 

[Here follows a recital of statements by the said com- 
manders.] 

These are the facts as set forth above in the state- 
ments of the captains, and elsewhere in their official re- 
ports and testimony. They leave no room for doubt on 
any important jXDint. 

The question of command is in this case nominal and 
technical. Admiral Sampson's ship, the " New York," 
was seen at the outset of the fight from all the other ships 
except the " Brooklyn." Four of these five ship captains 
have testified that they regarded him as present and in 
command. He signaled " Close in " to the fleet as soon 
as the first Spanish ship appeared, but his signal was not 
seen by any American vessel. He was actually under 
fire from the forts, and himself fired a couple of shots, at 
the close of the action with the torpedo boats, in addition 
to signaling the ** Indiana " just at the close of the action. 
But during the action not a single order from him was 
received by any of the ships that were actively engaged. 

Admiral Schley at the outset of the action hoisted the 
two signals of " Clear ship " and " Close in," which was 
simply carrying out the standing orders of Admiral Samp- 
son as to what should be done if the enemy's ships at- 
tempted to break out of the harbor. Until after the 
clo.^e of the first portion of the fight at the mouth of the 
harbor, %nd until after he had made his loop and the 
Spanish ships were fleeing to the westward, not another 
American ship noticed a signal from him. When the 
western pursuit had begun, the "Oregon,'* and the 
*' Oregon " only, noticed and repeated one of his signals 
of command. The captain of the " Oregon " then re- 
garded him as in command, but did not in any shape or 
way execute any movement or any action of any kind 
whatsoever in accordance with any order from him. 

In short, the question as to which of the two men. 
Admiral Sampson or Admiral Schley, was at the time in 
command, is of merely nominal character. Technically 
Sampson commanded the fleet, and Schley, as usual, the 
western division. The actual fact, the imp>orfant fact, is 
that after the battle was joined not a helm was shifted, 
not a gun was fired, not a pound of steam was put on in 
the engine room aboard any ship actively engaged, in 
obedience to the order of either Sampson or Schley, save 
on their own two vessels. It was a captain's fight. 

Therefore the credit to which each of the two b en- 
titled rests on matters apart from the claim of nominal 
command over the squadron ; for so far as the actual 
fight was concerned neither one nor the other in fact ex- 
ercised any command. Sampson was hardly more than 



technically in the fight. His real claim for credit rests 
upon his work as Commander-in-Chief; upon the excel- 
lence of the blockade; upon the preparedness of the 
squadron ; upon the arrangement of the ships head on in 
a semicircle around the harbor ; and the standing orders 
in accordance with which they instantly moved to the 
attack of the Spaniards when the latter appeared. For 
all these things the credit is his. 

Admiral Schley is rightly entitled — as is Captain 
Cook — to the credit of what the •' Brooklyn " did in the 
fight. On the whole she did well ; but I agree with the' 
unanimous finding of the three admirals who composed 
the Court of Inquirj' as to the "loop." It seriously 
marred the " Brooklyn's " otherwise excellent record, be- 
ing in fact the one grave mistake made by any Ameri- 
can ship that day. Had the " Brooklyn " turned to the 
west\vard, that is, in tlie same direction that the Spanish 
ships were going, instead of in the contrary direction, she 
would undoubtedly have been in more " dangerous prox- 
imity " to them. But it would have been more danger- 
ous for them as well as for her! This kind of danger 
must not be too nicely weighed by those whose trade it 
is to dare greatly for the honor of the flag. Moreover, 
the danger was certainly not as great as that which, in 
the selfsame moment, menaced WainwTight's fragile 
craft as he drove for^va^d against the foe. It was not in 
my judgment as great as the danger to which the " Texas " 
was exposed by the turn as actually made. It certainly 
caused both the " Brooklyn " and the " Texas " materially 
to lose position compared to the fleeing Spanish vessels. 
But after the loop had once been taken Admiral Schley 
handled the " Brooklyn " manfully and well. She and 
the " Oregon " were thenceforth the headmo.st of the 
American vessels — though the "Iowa" certainly, and 
seemingly the " Texas " also, did as much in hammering 
to a standstill the " Viscaya," " Oquendo," and "Teresa"; 
while the " Indiana " did all her eastward position and 
crippled machinery permitted. In the chase of the 
"Colon" the "Brooklyn" and "Oregon" share the 
credit between them. 

Under such circumstances it seems to me that the 
recommendations of President McKinley were eminently 
proper, and that so far as Admirals Sampson and Schley 
were concerned it would have been unjust for him to 
have made other recommendations. Personally 1 feel 
that in view of Captain Clark's long voyage in the 
" Oregon" and the condition in which he brought her to 
the scene of service, as well as the way in wWch he actu- 
ally managed her before and during the fight, it would 
have been well to have given him the same advance- 
ment that was given Wainright. But waiving this, it is 
evident that Wainright was entitled to receive morj 
than any of the other commanders; and that it was jus^ 
to Admiral Sampson that he should receive a greate* 
advance in numbers than Admiral Schley — there wa ) 
nothing done in the battle that warranted any unusu?l 
reward for either. In short, as regards Admirals Samp- 
son and Schley, I find that President McKinley did sub, 
stantial justice, and that there would be no warrant fo 
reversing his action. 

Both Admiral Sampson and Admiral Schley are nov 
on the retired list. In concluding their report the mem \ 
bers of the Court of Inquiry, Admirals Dewey, Benham, 
and Ramsay, unite in stating that they recommend that 
no further action be had in the matter. With this 
recommendation I most heartily concur. There is no< 
excuse whatever from either side for any further agi ( 
tation of this unhappy controversy. To keep ii;, 
alive would merely do damage to the Navy and to tht^ 
country. , 

Theodore Roosf.velt. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession,; also anything in the 
way of legal antiquities or curiosities^ facet ice 
anecdotes^ etc. 

Under ordinary circumstances we should 
think something like an apology was due to our 
readers for laying before them a Green Bao 
containing but a single article. But where, as 
in the present instance, a subject of national in- 
terest and importance is at hand, and when the 
author, as in Mr. Grinnell's case, brings to his 
task both legal learning and rare literary skill, 
it would seem that, at most, an explanation is all 
that we are called upon to make. The fact is, 
that under Mr. Grinnell's exhaustive study of 
courts of inquiry the subject grew and assumed 
such importance that it seemed impossible to 
treat it adequately in an article of ordinary 
length ; nor did it seem advisable to print the 
article in instalments. The present issue, there- 
fore, has been given over wholly to this review, 
from a legal standpoint, of the Schley court of 
inquiry and of the military courts ; and we feel 
confident both that the article will prove in- 
teresting and instructive to the readers of The 
Green B^g, and that it will be recognized as a 
valuable contribution to legal literature. 



By the death of Professor James Bradley 
Thayer, of the Harvard Law School, the Ameri- 
can Bar loses one of its most distinguished 
members. Born in 1831, Professor Thayer 
graduated from Harvard in 1852, and from the 
Law School four years later. The same year 
he was admitted to the bar, and continued in 
active practice in Boston until his appointment, 
in 1873, ^o ^^ Royall Professorship of Law 
in the Harvard Law School. Ten years later 
he was appointed to the professorship which 
has been known, since 1893, ^^ ^^^ Weld Pro- 
fessorship. His death makes the first break, if 
we except the retirement of Professor Langdell 
from active work, in the remarkable group of 



teachers of the older generation who have done 
so much to make the Harvard Law School world- 
famous and to advance the cause of legal educa- 
tion. 

Professor Thayer's contributions to legal liter- 
ature and his miscellaneous writings were many 
and important ; and it is a matter of regret that 
his great work on Evidence remains unfinished. 
In a recent review of his " John Marshall " we 
spoke of " the excellent and cultured style, the 
charming modesty, the deep learning and vig- 
orous thinking which mark all that Professor 
Thayer writes," — these were, indeed, the qual- 
ities of his work. 



NOTES. 

Ex-Governor Leslie M. Shaw of Iowa, the 
new Secretar}^ of the Treasur}-, practiced law for 
many years in the Iowa courts. The Secretary 
is a good stor)'-teller and narrates this personal 
experience of the days when he was practicing 
at the bar. 

A boy about fourteen had been put on the 
stand, and the opposing counsel was examining 
him. After the usual preliminary questions as 
to the witness's age, residence and the like, he 
then proceeded : 

" Have you any occupation ? " 

" No." 

'* Don't you do any work of any kind ? " 

*' No." 

*' Just loaf around home ? *' 

*' That's about all." 

" What does your father do ? " 

" Nothin* much." 

" Doesn't he do anything to support the 
family?" 

*' He does odd jobs once in a while when he 
can get them." 

" As a matter of fact, isn't your father a 
pretty worthless fellow, a deadbeat antl a 
loafer ? " 

"I don't know, sir; you'd better ask \\\\\\. 
He's sitting over there on the jury." 
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The Bench deprecates long arguments, and 
hence admires most your men of few words. 
Timothy Coffin, once, in rising to address the 
Court, remarked : " May it please the Court, I am 
about to make a very short and a very excellent 
argument, for Mr. Justice Wilde once stated to 
me that he considered that the first proposition 
always included the last. I shall submit the 
case upon the record." The Bench was unani- 
mously of opinion that it was a model argu- 
ment. 



Mlle. Chauvin, one of the few lady barris- 
ters in France, has just acted as counsel in an 
action for infringement of patent corsets. The 
court room is described as resembling a music- 
hall stage rather than anything else, so numer- 
ous were the elegantly dressed ladies, examining 
with expert feminine eyes the multitude of cor- 
sets ranged in line. It was precisely these cor- 
sets that led to the present litigation, and pro- 
cured for the public the pleasure of listening to 
the lady barrister. The learned counsel, it 
seems, edified the court with such elaborate 
technical details regarding corsets that her male 
adversary was fairly confounded, and the mag- 
isterial mind so bewildered as to require eight 
days to ponder over the matter before pronounc- 
ing judgment. It may be recalled that some 
years back Mile. Chauvin had to fight tooth 
and nail against prejudice and precedent in 
order to secure the right to practise as a barris- 
ter, after passing very brilliantly all the needful 
examinations. She now appears to be reaping 
the reward of her patient, persevering struggle, 
which some time ago was the topic of the day in 
Paris. — The Law Times, 



A SHORT time after a recent political conven- 
tion in which his faction of his party was badly 
worsted. Judge N. M. Hubbard, of Cedar Rapids, 
Iowa, was asked to go on an entertainment and 
replied : 

" No, I can't go." 

"Why?" 

" Well, I don't feel like it." 

" What is the matter ? " 

** Well," said the judge, reminiscently, ** I 
feel like a gambler I once knew, who had played 
all night and drank to quench a great thirst. 
About four o'clock in the morning his head was 



foggy and he was groggy on his feet, and the 
last of his money had disappeared. He got up 
and staggered to the bar and said to the bar- 
tender : 

* I want you to do something for me.' 

* No,' said the bartender, * I can't.' 

* But you don't know what I want.' 

* Yes, I do ; you want whisky, and you have 
enough now.' 

* No, there you are mistaken. I don't want 
whisky. I only want a couple of glasses of cold 
witer and a few kind words.' " 

To another inquirer, who asked how he felt. 
Judge Hubbard told the story of a well-known 
character of his State, " Uncle Jimmie " Jordan, 
who was once a candidate for State senator in 
the Polk district. Jordan received the Republi- 
can nomination and had a big majority to go 
on, so felt perfectly confident about his election. 
A man named Mitchell, who lived in the eastern 
corner of the district, was nominated against 
" Uncle Jimmie " on an independent ticket, and 
was indorsed by the Democrats. Election day, 
to the amazement of all true-blue Republicans, 
Mr. Jordan was beaten by Mr. Mitchell. Jordan 
retired to his farm, and was not seen in the city 
for several days. Finally one day he drove in 
and a citizen hailed him, as he was going by on 
the street, and asked him how he felt. 

" Uncle Jimmie " leaned out of his wagon and 
in a high-key voice, which was heard all over 
the street, answered : 

" Well, I tell you how it is, I feel like Lazarus 
when he had been licked by the dogs." 

The bailiff of Guernsey, says The Law 
Journal, " is not only the chief magistrate of the 
island, but also the president of its legislative 
assembly. The judicial system of which he is 
the head is simple to the point of quaintness. 
He is assisted in the Royal Court by twelve 
jurats, who are elected for life by the rate- 
payers. The presence of two or three of these 
jurats {fiomhre infkrieur) is deemed sufficient 
when he sits at a court of the first instance ; the 
attendance of seven {nombre supkrieur) is re- 
quired when he hears appeals. Not the least 
curious thing is that the bailiff sits to hear ap- 
peals from his own decisions. It is a delight- 
fully simple system, and works admirably 
— in Guernsey." 
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The following poetic deed is recorded with Cass 
C^ounty, Illinois, Deeds, volume 40, page 251 : 
I, J. Henry Shaw, the grantor herein, 
Who live at Beardstown, Cass county, within, 
For seven hundred dollars, to me paid to-day 
To Charles E. Wyman do sell and convey. 
Lot two (2), in block forty (40), said county and 

town, 
Where Illinois river flows placidly down. 
And warrant the title for ever and aye, 
Waiving homestead and mansion, to both 

good-by. 
And pledging this deed is valid in law, 
I add here my signature, J. Henry Shaw. 

(Seal.) Dated July 25, 1881. 

I, Sylvester Emmons, who live at Beardstown, 
A justice of peace of fame and renown, 
Of the county of Cass and Illinois state, 
Do certify here that on this same date, 
One J. Henr)' Shaw to me did make known, 
That the deed above and name were his own. 
And he stated he sealed and delivered the same, 
Voluntarily, freely, and never would claim, 
His homestead therein ; but left all alone. 
Turned his face to the street and his back to 
his home. 

(Seal.) S. Emmons, J. P. 

Dated August i, 1881. 



A CURIOUS old labor law exists in the Isle of 
Man. A farm laborer was . . . charged, under 
the provision of a Manx statute of 1665, with 
refusing to complete the year of service for 
wl)ich he engaged with his master. The pen- 
alty provided by the statute is that the servant 
is to be kept in prison and allowed one cake and 
one cup of water per day until he returns to the 
service. In this case the laborer disputed the 
allegation that he had engaged to work for a 
year, and the Deemster, saying that he was not 
satistied that the laborer had so engaged, dis- 
( har<^L-(l him. — 7 he Jajw Jourfial. 



WnAr is a mummy ? As judges do not seem 
to be quite clear on the point, it is not, jxjrhaps, 
reasonable to expect that coroners should be 
belter informed. Yet the stor)' that has just 
been told in the King's Bench division, of a 
lorciner's inquest solemnly held in the city of 
L-Mulon in the year of grace 1899, on a Peruvian 



mummy in transit from Peru to its final resting- 
• place in a Belgian cemetery, certainly does seem 
to show that " crowner's quest " law and practice 
can be as silly now as, according to the grave- 
digger, it was in the days of Hamlet. Mrs. 
Aitken, the plaintiff in the recent action, ob- 
tained a mummy in Peru, reputed to be the 
mummy of a lady Inca, and brought it to 
Europe for presentation to the fathers of the 
Ala ISO n de Melle in Belgium. Now Peruvian 
mummies differ widely from the well-known 
Egyptian variety. They are not embalmed, nor 
are they enclosed in cases. They appear to be 
merely sun-dried and then wrapped in cerements 
of a peculiar fabric with the knees drawn up to 
the body and the head bowed down to the knees. 
They are said to be rare, though it is "hard to 
see why anyone should care to possess an object 
so unsightly and so little edifying, but their 
market value is not high, according to the ex- 
perts, perhaps because their physical condition 
is not, let us say, quite so stable as that of an 
Egyptian mummy. Not to put too fine a point on 
it, it appears to be quite possible for a Peruvian 
mummy to be shipped in Peru as a highly sun- 
dried specimen and to be landed in Europe in 
a condition to which the word high can only be 
applied in a very different sense. Be this as it 
may, Mrs. Aitken brought her mummy to Eng- 
land apparently in good condition. She ex- 
amined it on the voyage and found it quite 
innocuous. It was landed in Liverpool and 
there consigned to the London and North-West- 
ern Railway for transmission to the Maison de 
Mclle. Here its amazing adventures began. 

** One case, mummy " is the bold and curt 
description under which the hallowed remains of 
a lady Inca, now ** unhousel'd, disappointed, 
unanel'd,'* were consigned to the railway com- 
pany or its agents. They accepted it as such, 
though when, having lost or mislaid the invoice, 
they ojDened and examined the case, they at- 
tempted to charge for it as a *' corpse," but 
afterwards droj)j>ed the claim. Whether mummy 
or corpse, the unhappy remains duly arrived at 
Broad street cm their last long journey. There 
a strange thing happened. Having lost the in- 
voice, the railway company found it necessary 
to open the case to ascertain its contents. 
There was said to be a '* stuffv c)dor " about the 
lx)X, as mi;^ht easilv be the case when even less 
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perishable articles than sun-dried mummies are 
detained in the goods station of a London rail- 
way while the consignees are looking for a lost 
invoice. On finding it contained what experts 
might pronounce to be a mummy, but what by 
the mere p>ol iceman was sure to be regarded as a 
corpse, the authorities communicated with the 
coroner, and this egregious official, not being an 
expert in mummies, took a strictly professional 
view of the matter. He summoned a jury and 
held an inquest. The jury evidently entered 
into the humour of the situation, and returned 
the following verdict, which shows how thor- 
oughly and conscientiously they discharged 
their duty : — " That the woman was found dead 
at the railway goods-station. Sun street, on April 
15, and did die on some date unknown in some 
foreign country, probably South America, from 
some cause unknown. No proofs of a violent 
death are found, and the body has been dried 
and buried in some foreign manner, probably 
sun-dried and cave-buried, and the jurors are 
satisfied that this body does not show any recent 
crime in this country, and that the deceased was 
unknown and about twenty-five years of age.'' 
It seems to us that the jurors were very sensible 
men. They stated the facts before them with 
lucidity, precision, and caution, withal, and with 
no little subdued humour. Theirs not to reason 
why they were summoned to sit on a mummy. 
That rested with the police and with the coroner. 
Avoiding the legal pitfalls of mummy or corpse, 
they showed, nevertheless, that there was no 
rational ground for an inquest, and thereby 
passed a covert vote of censure on the coroner 
for making fools of himself and them. It is this 
gentleman's procedure that seems to be most 
open to criticism. A London coroner should 
^ave something better to do than to hold inquests 
on mummies and more sense than to do it. He 
has not even the excuse of the coroner in a re- 
mote district of the United States whose story is 
told by some American humorist. This ingen- 
ious person, finding business slack in his district, 
hit upon the expediment of digging corpses up in 
the churchyard and throwing them into the ad- 
jacent river. When they were fished out he 
summoned a jury and held an inquest. The 
precedent is tempting to a man of humour, but it 
is scarcely applicable to London coroners and 
Peruvian mummies. 



Howeverthepoormummygot its quietus at labt. 
After the farce of the lost invoice and the grotes- 
que inquest, the railway company duly delivered 
it at the Maison de Melle. But by this time 
it was scarcely distinguishable from a corpse, 
and the Belgian authorities promptly ordered it 
to be buried as such in the public cemetery. 
" It is supposed," wrote the reverend father who 
told the last sad story of its fate to Mrs. Aitken, 
" that the moist air of the sea and of the climate 
of England has caused the beginning of a 
decomposition in the fleshy parts. Whatever 
may be the truth, the fact is that the poor 
mummy rests now in the cemetery at Melle " — 
and to do him justice the reverend gentleman, 
though full of gratitude to Mrs. Aitken for 
" all her kindness and trouble," does not 
seem to have thought that his museum was 
exactly the right place for it. We should say 
that the cemetery was a much better place, and 
we might almost add that the cemetery in Peru, 
from which the mummy was originally extracted 
was the best place of all. Peruvian mummies 
are cheap, it appears, but then they are rather 
apt to be nasty. Their archaeological interest is 
hardly sufficient to justify their deportation to a 
climate and atmosphere in which they cannot 
be trusted not to turn back into corpses. Let us 
hope that henceforth they w^ill be left for the 
most part to the kindlier keeping of the sun 
which has dried them and the caves which have 
held them in Peru. But railway companies 
which lose the invoice of a mummy and then 
connive at the absurdity of a coroner's inquest, 
which might have the effect of getting rid of the 
corpus delicti^ must expect to pay for their negli- 
gence. So the jury seems to have thought when 
it awarded Mrs. Aitken compensation to the 
amount of ;^75. In spite of the forensic dispute 
between Mr. Justice Darling and Mrs. Aitken's 
counsel as to whether a mummy is always a 
mummy, and a corpse always a corpse, the find- 
ing of the jury seems to us to be full of common 
sense. If the railway company had not managed 
to lose the invoice, nothing would have been 
heard of the distinction. Nor will it enhance 
the reputation of the London and North-Western 
Railway with the public to find that the attempt 
to charge as a corpse for a consignment accepted 
as a mummy had to be abandoned and found no 
defence in court. — The Times (London). 
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LITERARY NOTES. 

We venture to say that no one of the many 
readers who have accepted Mr. Holman Day's 
invitation to " have a chat 'bout common things 
in Maine " has thrown down in disappointment 
the author's recent book* of verses. His muse, 
indeed, inspired no lofty flights ; the verse is 

A homely rhyme, and easy understood — 
An echo from the weird domain of Spruce ; 

but these poems give true and interesting glimpses 
of northern New England life and are good 
reading. As in the reading of all dialect poems 
homeopathic doses are to be prescribed, — but 
in the present instance repetition of the dose at 
frequent intervals can be advised. 

A pleasing variety marks these verses from 
the fact that Mr, Day finds his material in the 
inland country town, ** 'long shore," and in the 
logging camp. A shrewd, homely sense of 
humor is the dominant note of the book, but 
with it is a judicious mixture of sentiment and 
pathos. Once, indeed, in his " Rear of the 
Drive," Mr. Day strikes quite a Kiplingesque 
pace. 

But it is proper to note, for legal readers, the 
verses which have a professional interest. For 
example, there is the log-driver's complaint 
against *• The Law '(iainst Spike-Sole Boots." 
C'ertainly — from his point of view — 

It 's a blank of a note that a man with chink 
Can't ])rance to the rail and get his drink, 

But it \s fine and costs if ye mar the paint, 
And ten if the feller that makes complaint 

Gets mad at a playful push in the eyes 
And goes into court with a lot of lies, 

'I'he sympathy of their legal brethren we be- 
speak for the unfortunate lawyers who, from 
time to time, 

Tried to settle down in Hudson, but they couldn't 

earn a dime, 
Never ^ot a speck of business, never had a single 

case ; — 

for in Hudson 

Rows were always settled young 

\\\ tlie pacifying magic of Micajah's ready tongue ; 

' V V IN Mainf. Stories of Yankee life told in verse 
I'v Ifohuan F. Dtiy. With an introduction by C. K. 
I.ittl.firlil. Fourth edition. Boston : Small, Maynard 
aiul (""'inpany. 1901. (Cloth, xv -|- 209 pp.) 



all because of a pernicious local custom, — 

'Cause they wont fork up a fee, 

Long ' s he 's round to referee. 
'Case of difference or doubt 

Folks say, * Wal, we'll leave her out 
To Uncle Micajah Strout.' 

It may be a question, however, whether it be 
not better to lack practice altogether than to have 
to be content with such a fee as fell to the lot of 
Squire Crane. 

Uncle Benjy and Old Crane. 

Once there was a country lawyer, and his name was 

Hiram Crane, 
And he had a reputation as the worst old file in 

Maine. 
And as soon 's he got a client, why, the first thing 

that he 'd do 
Was to feel the critter's pocket and then soak him 
'cord in' to. 

Well, sir, one day Benjy Butters bought a boss, and 

oh, 'twas raw 
Way old Benjy he got roasted, and he said he'd have 

the law. 
So he gave the case to Hiram, and then Hiram 

brought a suit 
And got back the boss and harness and what Benjy 

gave to boot. 

VVhcn he met him at the grosVy Benjy asked him 
for tlie bill. 

And when Hiram named the figger, it was steeper'n 
Hobson's hill, 

Poor old Benjy hammed and swallered — bill jest 
sort of took his breath, 

And the crowd that stood a-listenin' thought per- 
haps he'd choke to death. 

But it happened that the squire felt like jokin' some 

that day, 
And he says, " Now, Uncle Benjy, there won't be a 

cent to pay 
If you '11 right here on the instant make me up a nice 

pat rhyme; 
Hear you 're pretty good at them things — give you 

jest three minutes' time.*' 
And the squire grinned like fury, tipped the crowd 

a knowing wink. 
While old Benjy started in, sir, almost 'fore you'd 

time to think, 

" Here you see the petty lawyer leanin' on his cork- 

.screw cane. 
Sartin parties call him Ciander, other people call 

him Crane, 
Though he's faowl. it's somcways daoubtful what 

he is, my friends, but still 
Vou can tell there 's hawk about him by the gaul- 

durned critter's bill." 

Crane p:ot mad, he wanted money, but the crowd let 

on to roar. 
And they laughed the blamed old skinflint rij;ht 

square out the gros'ry store. 
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NEW LAW BOOKS. 

A Treatise on Injunctions and other Extra- 
ordinary Remedies. By Thomas Carl Spel- 
ling, Second Edition. 2 vols. Boston: Little, 
Brown and Co. 1901. (clxii + 1894 pp.) 
In any analysis of the law a first distinction 
to be taken is between the law in relation to the 
right and the law in relation to the remedy, the ! 
distinction that is between substantive law and . 
adjective law. And yet that is a partition which 
in any treatment of any given legal question it 
is impossible to make ; for in any such question 
right is bound up with remedy and remedy is 
bound up with right. It is all one issue ; of what 
use is right without remedy, or remedy without 
right. This work, " Spelling on Extraordinary Re- 
medies," is a treatise upon adjective law; it 
may then be admitted that it cannot escape 
consideration of the substantive law; but it 
must be said that it makes no attempt to avoid 
discussion of rights and wrongs in general ; 
rather it proceeds upon the theory that the 
various subjects of the substantive law must be 
taken up one by one and the remedy designated 
in each one by one. Thus the author, in effect 
sets himself the impossible task of writing a 
book upon rights and wrongs in general and in 
particular. For example, under Injunction there 
are chapters: Pertaining to Real Property, 
Pertaining to Contracts, even Pertaining to 
Partnerships, Pertaining to Corporations. The 
explanation of this, and doubtless it is complete, 
must be the greater value of the work to the 
lawyer in practice, — if the practitioner gets in 
one chapter all the law, right and remedy, he is 
well content, and rightly so. 

Not all remedies are considered in this treat- 
ise, the extraordinary remedies are its subject. 
It occurs therefore to inquire what remedies may 
be said to be ordinar}-, and what remedies may 
be said to be extraordinary. There is one funda- 
mental division between remedies, but these 
words are hardly precise enough to mark it ; 
nor does this author intend exactly that division. 
Yet, the elemental partition seems to be between 
a remedy which gives a compensation for the 
wrong and a remedy which gives a compulsion 
for the right ; in the first the remedy is in dam- 
ages, in the second the remedy is in sj)ecie ; 
the first is the characteristic of common law 
process with its sheriff, the second is the char- 



acteristic of equitable process with its prison : » 
thus compensatory reparation is ordinary in law, 
while specific reparation is extraordinary' ; speci- 
fic reparation is ordinary in equitable process, 
w^hile compensatory reparation is extraordinary. 
The author adverts doubtless to the remedy of 
specific reparation when he defines his field as 
the extraordinary remedies ; but why then in- 
clude injunction at so great length, and at the 
same time omit specific performance altogether; 
especially since in case of contract at least these 
remedies are so interdependent that the result 
in equity depends upon a knowledge of each. 
At law it is indeed an extraordinary remedy 
that results in anything else than damages. Of 
these few extraordinary remedies mandamus is 
of most importance, at the present time most 
clearly so. A prerogative writ, mandamus is 
only granted where in justice and good govern- 
ment there ought to be one, because of defect 
of police, as Lord Mansfield said. The part 
the mandamus plays in forcing public officers to 
the performance of their duties is not commonly 
appreciated ; in a decentralized administration 
such as we have in all the United States, unless 
there were such a power in the courts the exe- 
cution of the law would come to an end. At 
the same time the part that the courts by virtue 
of the mandamus assume to play in the govern- 
ment is not generally felt. When we see in some 
States the courts issue mandamus to the gover- 
nors, we begin to inquire whether we have 
given over all our , government to the courts. 
Truly the opposing argument that our author 
sets forth should be urged: that under our 
form of state government, where the p>owers 
of government are separated into three distinct 
branches — legislative, executive and judicial — 
each should be kept free from interference 
by either of the others within its proper sphere. 
More than this, if the courts so assume to con- 
trol the action of the administration they must 
never interfere by mandamus unless the action 
of the administration has been beyond all discre- 
tion. That is, the attitude of the courts toward 
the legislature which supports all statutes that 
can ?n any reason be thought constitutional 
should be taken here also toward the adminis- 
tration. This is what the doctrine of separation 
of powers means in American constitutional 
law. 
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sul) nom. Pearson v. Rutter, 3 De G. M. and (}. 398 ; i Eq. R. 352 ; i W. K. 421. On point as tO rule for 
construction of written instruments, followed in many cases, e. g. Abbott v. Middleton, 1858, 7 H. L. C. 81 ; 
Thelluson \, Rendleshaniy 1859, ib. 459; El x parte IVa/ton, 1881, 17 Ch. D. 751 ; Eaber Lathofn{Earlof)^ 
^'^97' 77 L- T. 168. On point as to construction of particular will considered in Reed v. Braithwaite, 1871. 
L. R. II Eq. 514; and cf. /// re Chant (1900), 2 Ch. 345. 
Will — EsUtes' Tail — Contingencies — Ultimate LiniUtion— " Die under 21, and without iMue.** 

[Followed by syllabus and case in fulll 

SIMPSON V, DIRECTORS OF WESTMINSTER PALACE HOTEL CO. (VIII. II. L. C. 712) 

Note. — Mews' Dig. iii. 770; 1016. S. C. 6 Jur. N. S. 9S5 ; 2 L. T. 707; and, ])el<)w, 2 De G. F. and J. 141 ; 

29 L. J. Ch. 561 , 8 W. R. 553. On point as to objects clause, considered in Eeatherstonhaugh v. Lee Moor 

I Porcelain Clay Co.^ 1865, L. R. I Eq. 329; foint-Stock Discount Co. v. Hrorvn, 1866, L. R. 3 Eq. 151 ; Ilor- 

I sey^s Claim ; In re Londoft and Colonial Co.^ 1868, L. R. 5 Eq. 562 ; Guinness v. Land Corporation of Ireland, 

1882, 22 Ch. D. 373; Henderson v. Bank of Australasia, 1888, 40 Ch. I). 177. On point as tO right of action 

! by single corporator, cited in Russell v. Wakefield Waterworks Co. 1875, I* R. 20 E(|. 481. 

Joint Stock Company — Objects of not to be changed even by a Majority — Co^ts. 

I [Followed by syllabus and case in full] 

ELLIOTT V. DIRECTORS NORTH EA.STERN RV. CO. (X. H. L. ('. 334) 

NuTK. — Mews' Dig. v. 353, 355; vi. 351, ix. 1227, 1252. S. C. ^1 I^ J. Ch. 402; 9 Jur. N. S. 555; 2 N. R. 
87 ; 8 L. T. 337; II W. R. 604; and, below, i J. and H. 145; 2 De G. F. and J. 423. Distinguished in 
Great JVestern Ry. Co. v. Bennett, 1867, K R. 2 11. L. 38; Midland Ry. Co. v. Cheekier, 1867, L. R. 4 Kq. 26; 
Midland Ry. Co. v. Ifaunehwood Brick and Tile Co.. 1882, 20 Ch. I). 558. Adopted in PoppU->ell w I/odkin- 
son, \?^(s), L. R. 4 Ex. 253; and cf. Richards v. Jenkins. 1868, 18 L. T. 444. 

Railway — Subjacent and adjacent support — Mines — Grant of Land, compui^ory or voluntary — injunction, form of 
Costs. 

.^^^_^.^_^^_^^_^_^^^^_ [Foll(»%ed t)y syllabu!^ and case in full] 
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